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H.R. 4735, A BILL TO AMEND TITLE 5, UNITED 
STATES CODE, TO PROVIDE THAT PERSONS 
HAVING SERIOUSLY DELINQUENT TAX 
DEBTS SHALL BE INELIGIBLE FOR FED- 
ERAL EMPLOYMENT 


WEDNESDAY, MARCH 17, 2010 

House of Representatives, 

Subcommittee on Federal Workforce, Postal 
Service, and the District of Columbia, 
Committee on Oversight and Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 2:08 p.m. in room 
2154, Rayburn House Office Building, Hon. Stephen F. Lynch 
(chairman of the subcommittee) presiding. 

Present: Representatives Lynch, Norton, Cummings, Connolly, 
Chaffetz, and Issa. 

Mr. Lynch. Good afternoon. The Subcommitee on the Federal 
Work Force, Postal Service, and the District Columbia hearing will 
now come to order. I want to welcome our ranking member, Mr. 
Chaffetz, and members of the subcommittee, all of our hearing wit- 
nesses, and all of those in attendance. The purpose of today’s hear- 
ing is to examine H.R. 4735, a bill to amend Title 5 of the United 
States Code to provide that persons having seriously delinquent tax 
debt shall be ineligible for Federal employment. 

The Chair, the ranking member, and the subcommittee members 
will each have 5 minutes to make opening statements, and all 
Members will have 3 days to submit statements for the record. 

Mr. Lynch. Again, thank you all for being here. The subcommit- 
tee convenes today to examine and discuss H.R. 4735, which was 
introduced by my friend, the subcommittee’s ranking member. Rep- 
resentative Jason Chaffetz, on March 3, 2010. 

In short, H.R. 4735 prohibits individuals who have a lien placed 
against their property by the IRS from being hired for Federal ci- 
vilian service, and also requires any Federal employee subject to an 
IRS lien to be immediately terminated from employment. 

While the equitable and robust enforcement of our tax laws is 
commendable, there are serious weaknesses in H.R. 4735 which 
call its objective and its efficacy into question. Under current exec- 
utive branch regulations on standards of ethical conduct for em- 
ployees, the Office of Government Ethics requires that Federal 
workers, “Satisfy in good faith their obligation as citizens, includ- 
ing all just financial obligations, especially those such as Federal, 
state, or local taxes that are imposed by law.” 

( 1 ) 
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In short, this means that a condition of employment there exists 
an expectation and a requirement that Federal employees dem- 
onstrate the highest degree of integrity in tax matters by both fil- 
ing as well as paying their tax obligations. In furtherance of this 
policy, there are currently enhanced statutory provisions to allow 
the IRS to garnish wages of Federal employees at rates of 
recoupment that are in excess of those required of non-government 
workers. 

While the U.S. Tax Code may be complex, the weaknesses of 
H.R. 4735 are not. Simply stated, H.R. 4735 defines the offending 
status as, “a seriously delinquent tax debt,” as the existence of a 
lien against that employee’s property. Pursuant to H.R. 4735, the 
existence of an IRS lien amounts to a legal fact requiring termi- 
nation or prohibition of hiring, and against which no rights of due 
process exist to challenge the validity or the amount of that lien 
before an impartial third party. 

Of course, it may argued that the Federal employee may chal- 
lenge the validity and the amount of the lien from her place in the 
unemployment line after her termination, if she has sufficient re- 
sources to do so. However, the unemployed Federal worker is put 
at a marked disadvantage and has far less opportunity to challenge 
the IRS decision that is afforded to the individual taxpayers gen- 
erally. 

Moreover, if it is indeed the objective of this legislation to recoup 
taxes by Federal employees, one may reasonably ask would it not 
be easier and more profitable to attach and garnish the wages of 
an employee who works for the Federal Government than to termi- 
nate him or her. 

Last, while H.R. 4735 exempts military personnel who owe large 
amounts of delinquencies, it ignores the fact that there are thou- 
sands of State Department, Treasury Department, Department of 
Agriculture, Drug Enforcement Administration, FBI, CIA, and De- 
partment of Justice employees who are also serving in hardship as- 
signments who could be subject to termination under this bill. Just 
as with our military families, those civilian Federal assignments 
have put extreme financial pressure on these workers and their 
families. 

While I understand and in some ways agree with the gentle- 
man’s interest in promoting the importance of tax compliance, I 
simply find myself unable to support the approach he is suggesting, 
as outlined in H.R. 4735. In fact, the measure if enacted as written 
might actually diminish the likelihood that the IRS will recoup any 
tax debt by leaving the delinquent taxpayer unemployed and there- 
fore unable to generate any income to satisfy the debt through an 
installment program or a Federal levy. 

In closing, it is my hope that these issues and questions concern- 
ing the IRS’s collection procedures and potential costs and impact 
of H.R. 4735 will be elaborated on further by today’s witnesses. To 
that end, I thank each of you for joining us today, and I look for- 
ward to your testimony. 

I will now recognize our ranking member, the sponsor of H.R. 
4735, the gentleman from Utah, Mr. Chaffetz, for 5 minutes. 

Mr. Chaffetz. Top of the morning to you. Chairman, and thank 
you for the hearing in such a timely manner. I do truly appreciate 
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it. I would like to ask unanimous consent to enter three documents 
into the record. One is the so-called FERTI report, the Federal Em- 
ployee Retiree Delinquency Initiative, as well as the TIGTA, Treas- 
ury Inspector General Tax Administration, document, as well as 
President Obama’s remarks regarding paying of taxes for contrac- 
tors that was made on January 20th of this year. 

Mr. Lynch. Hearing no objection, those records are entered into 
the record. 

[The prepared statement of Hon. Stephen F. Lynch and the text 
of H.R. 4735 follow:] 
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STATEMENT OF CHAIRMAN STEPHEN F. LYNCH 

SUBCOMMITTEE ON FEDERAL WORKFORCE, 

POSTAL SERVICE, AND THE DISTRICT OF COLUMBIA 
LEGISLATIVE HEARING ON 

H.R. 4735 

A bill to amend title 5, United States Code, to provide that persons having seriously 
delinquent tax debts shall be ineligible for Federal employment 

Wednesday, March 17“ 2010 

Again, let me thank you all for being here. The Subcommittee convenes today’s hearing to 
examine and discuss H.R, 4735, which was introduced by the Subcommittee’s Ranking Member - 
Representative Jason Chaffetz (UT-03) - on March 3, 2010. In short, H.R, 4735 prohibits individuals 
who have a lien placed against their property by the IRS from being hired for federal civilian service and 
also requires any federal employee subject to an IRS lien to be immediately terminated from 
employment. While the equitable and robust enforcement of our tax laws is commendable, there are 
.serious weaknesses in H.R. 4735, which call its objective and efficacy into question. 

Under current executive branch regulations on standards of ethical conduct for employees, the 
Office of Government Ethics requires that federal workers “satisfy in good faith their obligations as 
citizens, including all just financial obligations, especially those such as federal, state or local taxes that 
are imposed by law,”' In short, this means that as a condition of employment, there exists an 
expectation and a requirement that federal employees demonstrate the highest degree of integrity in tax 
matters by both filing as well as paying their tax obligations. In furtherance of this policy, there are 
currently enhanced statutory provisions to allow the IRS to garnish the wages of federal employees at 
rates of recoupment that are in excess of those required of non-government workers. 

While the U.S, tax code may be complex, the failings of H.R. 4375 are not. Simply stated, H.R. 
4735 defines the offending status, a “seriously delinquent tax debt,” as the existence of a lien against 
that employee’s property. Pursuant to H.R. 4735, the existence of the IRS lien amounts to a legal fact 
requiring termination or prohibition of hiring and against which no rights of due process exist to 
challenge the validity or amount of that lien before an impartial third party. Of course, it may be argued 
that the federal employee may challenge the validity and amount of the lien from her place in the 
unemployment line after her termination if she has sufficient resources to do so. However, the 
unemployed federal worker is put at a marked disadvantage and has far less opportunity to challenge the 
IRS decision than is afforded to individual taxpayers, generally. 

Moreover, if it is indeed the objective of this legislation to recoup taxes owed by federal 
employees, one may reasonably ask: would it not be easier and more profitable to attach and garnish the 
wages of an employee who works for the federal government than to terminate him or her? 

Lastly, while H.R. 4735 exempts military personnel who ow'e the largest amounts of tax 
delinquencies, it ignores the fact that there are thousands of State Department, Treasury Department, 
Department of Agiiculture, Drug Enforcement Administration, FBI, CIA, and Department of Justice 
employees who are also serving in hardship assignments in Iraq and Afghanistan who could be subject 
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to termination under this bill. Just as with our military families, those civilian federal assigmnents have 
put extreme financial pressure on these workers and their families. 

While I understand and in some ways agree with the Gentleman’s interest in promoting the 
importance of tax compliance, 1 simply find myself unable to support the approach he is suggesting, as 
outlined in H.R. 4735. In fact, the measure, if enacted as written, might actually diminish the likelihood 
that the IRS will recoup any tax debt by leaving the delinquent taxpayer unemployed and therefore 
unable to generate any income to satisfy the debt through an installment program or a federal levy. In 
closing, it is my hope these issues and questions concerning the IRS’s collections procedures and the 
potential costs and impact of H.R. 4735 will be elaborated on further by today’s witnesses. To that end, 
I thank each of you for joining us today, and I look forward to your testimony. 
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lllTii CONGRESS 
2i) Sehsion 


H. R. 4735 


To ameiKl title' 5, United States Code, to provi<k> that |k' 1 'soiis lun-iiif*- se'rioosly 
deliiKiMont tax debts sliall he iiielig-ible for Fedei'al eiiiployisK'iit. 


IN THE HOUSE OP REPRBSENTATRnES 


Makch 3, 2010 

BIr. CiiAFFETZ (for himself, Mr. Issa, Mr. PlTTK, Mr. IlBNSARLr.V(J, Mi-. 
Bikiiop of Utali, Ms. Foxx, and Mr. Rooney) introdiieed the followinf>- 
bill; evhieh was reft-m'd to the (,’oininittee on Over.sisfht and Government 
Reform 


A BILL 

To amend title 5, United States Code, to proHde that per- 
sons haOn^ seriously delitiquent tax debts shall be ineli- 
gible for Federal empknanent. 

1 Be it enacted by the Senate and House of Representa- 

2 twes of the United States of America in Congress assembled, 

3 SECTION 1. INELIGIBILITY OF PERSONS HAVING SERI- 

4 OUSLY DELINQUENT TAX DEBTS FOR FED- 

5 ERAL EMPLOYMENT. 

6 (a) In General. — Chapter 73 of title 5, United 

7 States Code, is amended by adding at the end the fol- 

8 lowing; 
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2 

1 “SIJBCHAPTEli VIII— INELIGIBILITY OP PER- 

2 SONS ILWONG SERIOUSLY DELINQUENT 

3 TAX DEBTS FOR PEDERi\L EMPLOYMENT 

4 “§7381. Ineligibility of persons having seriously de- 

5 linquent tax debts for Federal employ- 

6 ment 

7 “(a) Definition.— For jnirposes of this .section — 

8 “(1) the term ‘seriously delinquent tax debt’ 

9 means an outstanding debt under the Internal Rev- 

10 enue Code of 1986 for which a notice of lien has 

1 1 been filed in public records ])ursuant to section 6323 

12 of such Code, except that such term does not in- 

13 elude — 

14 “(A) a debt that is being paid in a timely 

15 manner pursuant to an agreement under see- 

lb tion 6159 or .section 7122 of such Code; and 

17 “(B) a debt with respect to wiiich a collee- 

18 tion due process hearing under section 6330 of 

19 sucli Code, or relief under subsection (a), (b), 

20 or (f) of scx'tion 6015 of such Code, is re- 

21 quested or pending; and 

22 “(2) the term ‘Federal employee’ means— 

23 “(A) an employee, as defined by section 

24 2105; and 
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3 

1 “(B) ail employee of the United States 

2 Postal Sei'xnce or of the Postal Regulatory Com- 

3 mission. 

4 “(b) iNKLUJIHlblTY FOR PEDERAIj EMPLOYMENT. — 

5 An indiUdual who has a seriously delinquent tax debt shall 

6 be ineligible to be apjioiiited, or to continue sening, as 

7 a Federal employee. 

8 “(e) Reoplations. — The Office of Personnel Man- 

9 agement shall, for iiurposes of carrUng out this section 

10 udth respect to the executive branch, iire.scribe any regula- 

1 1 tions which the Office considers iieeessaiy.”. 

12 (b) Clerical Amendment. — T he analysis for chap- 

13 ter 73 of title 5, United States Code, is amended by add- 

14 ing at the end the following; 

“srUCn.VPTKK Vlll — I.VELKfimMTY OK I’EH.SON'.S SKHIOUKIA’ 

DKl.INQVEXT TAX DKllTS FOR FFDFKAL FMI'LOVMFN'T 

“7l]81. IiH’ligibiiity of ixM-smis luniuj*- seriously deliiujuput tax dolits for FoiU'ral 
einploynient.”. 

o 
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Mr. Chaffetz. Thank you. I would also like to note for the 
record that Mr. Christopher Rizek of Caplin & Drysdale, is one of 
our witnesses today. Today is the first time that I have met Mr. 
Rizek, but it should be noted that my campaign has used Caplin 
& Drysdale for some minor campaign issues. I have had no inter- 
action, nor did I have any interaction on the selection of this wit- 
ness, but I do think it is proper to note that for the record. 

Mr. Lynch. We will not hold it against him. 

Mr. Chaffetz. Thank you. At the heart of this matter is an issue 
of fairness. And I happen to concur 100 percent with President 
Obama, and I am going to read a few comments that he made on 
January 20th on the signing of a memorandum blocking tax delin- 
quent applicants from obtaining government contracts. From Presi- 
dent Obama, “All across this country, there are people who meet 
their obligations each and every day. You do your jobs. You support 
your families. You pay your taxes you owe because it is a fun- 
damental responsibility of citizenship. And yet somehow it has be- 
come standard practice in Washington to give contracts to compa- 
nies that don’t pay their taxes.” 

Further, he went on to say, “The status quo then is inefficient 
and it is wasteful. But the larger and more fundamental point is 
that it is wrong. It is simply wrong for companies to take taxpayer 
dollars and not be taxpayers themselves. So we need to insist on 
the same sense of responsibility in Washington that so many of you 
strive to uphold in your own lives, in your own families, in your 
own business.” 

That principle is true for contractors, and I think that same prin- 
ciple should be true for Federal employees. The language that has 
been presented in this document in much was lifted, if you will, or 
patterned after H.R. 572, which I have asked to be joined on as a 
co-sponsor. I think it is a good piece of legislation. I am proud to 
be a Republican joining on as a co-sponsor of this Democratic ini- 
tiative. I think it is right. I support it. And I think we should hope 
and expect that it would pass. 

My simple point that I am trying to make is that the same prin- 
ciple for contractors should be true for Federal employees. Now the 
overwhelming majority of Federal employees do the right thing. 
They pay their taxes. They work hard. They contribute to the good 
of the United States of America. But we have a few bad apples. 
And as lawmakers, we have a duty and responsibility to hold them 
to a high standard. Many would argue, including me, we should 
hold them to a little bit higher standard. If you are going to have 
the privilege of working for the United States of America, I think 
you have a duty and obligation to pay your taxes. 

Now if somebody is trying to do the right thing, the intention is 
not to just simply lob off their head and ruin their lives. There are 
two fundamental and distinct outs, if you will, in this bill, that I 
do take issue with what has been said previously and characteriza- 
tions of this bill I think are inaccurate. There are exceptions to 
when you would be terminated. 

No. 1, a debt that is being paid in a timely manner pursuant to 
an agreement. So if you are trying to dig out from under a rock, 
you are trying to make good, if you are trying to actually do the 
right thing, and you are on a payment plan, of course it would not 
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be in the best interest of the United States of America or for that 
person individually for them to be fired. So if you are doing the 
right thing and you are trying to pay your obligation and you have 
a payment plan in place, there is no reason to terminate that em- 
ployment. 

The second part is a debt with respect to which a collection due 
process hearing is requested or pending — there is some language in 
between there — ^but if you have a request for a hearing, or if you 
have a hearing pending, again under this law, under this bill, there 
would be no reason and no way for your employment to be termi- 
nated. I think that is fair. 

I am obviously very open to suggestions. But, Mr. Chairman, at 
the core of what I am trying to convey here, is that it is a principle 
that the President has articulated I agree with. Most people are 
not going to be affected by this. If you pay your taxes, there will 
not be a problem. But if you are a Federal employee, and you are 
not paying your taxes, and you are not on a plan to do so, then I 
think you should be fired. 

Thank you, Mr. Chairman. 

Mr. Lynch. I thank the gentleman, and the Chair recognizes 
from the gentle lady from the District of Columbia. Ms. Eleanor 
Holmes Norton, for 5 minutes. 

Ms. Norton. Thank you, Mr. Chairman. I think we have more 
to be thankful to you today that you called this hearing, given the 
markup out of which this hearing developed. I want to say Happy 
St. Patrick’s Day to all. I claim admission, not necessarily by herit- 
age, but I have a son born on St. Patrick’s Day. 

When we agree on basic principles, that ought to be the first 
thing we say. And I believe that the overriding principle at the 
markup that all agreed upon was that if you were getting paid out 
of a pot of the taxpayers, you ought to pay in to your taxes. Nobody 
likes to pay taxes, but there is something very one-sided about de- 
pending on the taxpayers of the taxpayers of the United States and 
being unwilling to do your share. 

With that understanding, we quickly found ourselves plunged 
into factors about which there was no information. To be sure, who 
could disagree that depending on the circumstances — and by the 
way, there was very little information on what kind of cir- 
cumstances should obtain, but depending on the circumstances, ev- 
erybody who works for the Federal Government gets paid out of 
that pot and should have paid the taxes before dipping into that 
pot for your own wages. 

But it was Chairman Lynch who had done so much homework 
that he saved us from the law of unintended consequences. We 
were put to the test of whether we should vote for a bill where a 
hearing had been proved necessary by the abundance of questions 
coming from members of the committee. I was particularly con- 
cerned because we were dealing with two rarified of sections of 
Federal law. One is the unendingly complex and specialized civil 
service law that is administered by 0PM. The other is an even 
more specialized set of law and regulations, and that is the tax 
code itself 

So anybody who wants to jump off the cliff without a hearing on 
what is going to happen to somebody, whether he keeps his job or 
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not, without knowing the consequences in both those sets of law is, 
it seems to me, immediately engaged in a project that could result 
in unfairness that he never intended. The least we can do when 
there are questions raised that were as abundant and as meritous 
as the questions that obtained on that day just perhaps 2 weeks 
ago is to do what the chairman — who was perhaps chiefly instru- 
mental in laying on the table some of what many of us did not 
know. 

Let us settle those matters. This is not something that will bury 
the country if we have a hearing first. Here we will call and put 
our side to have a hearing in our own subcommittee. What could 
be more to our advantage than that? And I am very pleased that 
Mr. Chaffetz, who raised the issue for contractors, those who raised 
the issue for Federal employees are now able so quickly after those 
questions came to the fore to have a hearing which I believe will 
satisfy all concerned. 

Thank you, Mr. Chairman, again, particularly for your interven- 
tions at the time of the markup. 

Mr. Lynch. I thank the gentle lady. The Chair now recognizes 
the ranking member for the full committee, Mr. Issa, for 5 minutes. 

Mr. IsSA. Thank you, Mr. Chairman, and thank you for holding 
this important hearing. I might note that this hearing today is on 
H.R. 4735. Since it was not noticed that way, I would like to sug- 
gest that we hold a similar hearing on H.R. 572. As the chairman 
may know, H.R. 572, the bill that prompted this, never had a hear- 
ing. 

One of the challenges I think that the chairman and myself as 
ranking member faced in the markup was that we had not vetted 
many of the issues that were brought up related, particularly by 
the majority, related to the Federal employees. The amazing thing, 
of course, is every time somebody on either side of the aisle says 
“Federal worker,” we immediately realize that what is good for the 
goose is good for the gander. 

A Federal worker and a Federal contractor have many similar- 
ities. Since I served on the House Select Intelligence Committee, I 
was very exposed to the fact that we have a huge amount of what 
are contract status employees in the clandestine world, but they 
are really a company of one. And under the H.R. 572, they would 
find themselves, if you will, if you were a CIA contractor of one, 
you would find yourself fired over, without protection, under H.R. 
572 — ^you would find yourself fired without protection on exactly 
what the gentle lady from the District of Columbia and others have 
said we want to have as protections not currently in this bill. 

So, Mr. Chairman, I hope today as we go through this hearing, 
that all of us will have both sides of our brain on, the one that says 
“contractor,” and the one that says “person,” because ultimately a 
great many of our contractors are either individuals or very small 
groups who enjoy all the same problems and burdens that Federal 
employees have. Additionally, as it was noted in the markup. Fed- 
eral workers most often run into tax problems because they have 
small businesses or their family has small businesses, or something 
outside of their direct Federal employment. 

I believe that if we on a bipartisan basis work together here at 
the subcommittee, and then at the full committee, we can find a 
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harmonized bill, one that provides appropriately near or absolute 
protections for the contractor, thinking in terms often of a contrac- 
tor of one, and for the private person. The due process that we ask 
for a Federal worker to have is very appropriate, and making sure 
that we never have a situation in which a person finds themselves 
willing to catch up over time on their taxes, on a voluntary or an 
agreed basis, but at the same time wanting the opportunity to dis- 
pute taxes they believe they do not owe, and to have all of the nor- 
mal due process, while still enjoying a paycheck. 

So I would join with the gentle lady from the District of Colum- 
bia and say, when we leave this, we have to leave understanding 
that a large company or a small company that has a dispute with 
the IRS should not find themselves out of a contract and thus un- 
able to afford their own defense. Well, in fact, if they are given the 
opportunity to go through the process, they may well be vindicated. 
Certainly for a private individual who is a Federal employee, the 
same is true, and probably more obvious. 

So as we go through the hearing today, which I appreciate us 
having, hopefully we are looking in terms of harmonization of two 
sets of Federal workers, the individual Federal worker, and the 
Federal worker under contract. And although they are hugely dif- 
ferent in many ways, they are from a standpoint of not paying 
their taxes ultimately the same. They can only pay their taxes if 
they have income. We only want to make sure that they are in the 
process of leading to paying their fair taxes. And as long as they 
are, I would assume that the chairman and myself are in total 
agreement we would want them to continue being vendors or em- 
ployees of the Federal Government, as long as in fact they are 
making a good faith effort to either pay their taxes or to dispute 
them, as all of us have a right to do. 

I thank the gentleman and yield back. 

Mr. Lynch. I thank the gentleman. It is the custom of this sub- 
committee to swear all witnesses who are to offer testimony. So, 
Ms. Tucker, could I ask you to please rise and raise your right 
hand. 

[Witness sworn.] 

Mr. Lynch. The record will indicate that the witness has an- 
swered in the affirmative. I would like to just offer a brief introduc- 
tion of Ms. Tucker. Ms. Beth Tucker is currently the Wage and In- 
vestment Deputy Commissioner for Support for the Internal Reve- 
nue Service. In this position, Ms. Tucker has oversight over all 
wage and investment support organizations, including electronic 
tax administration and refundable credit strategy and finance, 
business modernization, communications liaison, and equal employ- 
ment opportunity and diversity. Welcome, Ms. Tucker. I would like 
to offer you the chance to submit an opening statement for 5 min- 
utes. 

Could you please pull that mic very close to you? It does not 
work very well. Let us just see if it is on. I am not sure. 

Ms. Tucker. I think that is better. 

Mr. Lynch. There you go. Thank you. 
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STATEMENT OF BETH TUCKER, WAGE AND INVESTMENT DEP- 
UTY COMMISSIONER FOR SUPPORT, INTERNAL REVENUE 

SERVICE 

Ms. Tucker. Chairman Lynch, Ranking Member Chaffetz, and 
members of the subcommittee, I am pleased to appear before you 
this afternoon to discuss the IRS collection procedures as they re- 
late to Federal employees. Today’s hearing was called to examine 
H.R. 4735 that would make persons with seriously delinquent tax 
debt ineligible for Federal employment. However, I am not here to 
comment on that legislation, but rather to discuss our tax collection 
process. 

Mr. Chairman, the collection process is the same for all individ- 
uals. There are no special rules for Federal employees. If the tax- 
payer does not respond to the first or subsequent IRS notices of 
late payment, the account becomes delinquent, and the IRS will try 
to resolve the issue with the taxpayer over the telephone or in per- 
son. There are a number of payment options for those who cannot 
pay their taxes on time, such as extension of time to pay, install- 
ment agreements, or offer in compromise. 

If a delinquent taxpayer does not cooperate, than the IRS may 
take and force collection action. Enforcement action can include 
serving a notice of levy to attach taxpayer’s income or assets, such 
as bank accounts. A levy is a legal seizure of the taxpayer’s prop- 
erty to satisfy a tax debt, and in some cases can include the seizure 
and sale of real or personal property. 

The IRS may also file a notice of Federal tax lien to secure the 
government’s interest in the property the taxpayer owns, while es- 
tablishing priority as a creditor. However, as discussed in greater 
detail in my written testimony, IRS seeks to provide the taxpayer 
an opportunity to pay the tax debt voluntarily, making arrange- 
ments to pay or supply information to show that the payment 
would create a hardship. Enforced collection actions are taken only 
after repeated attempts to contact the taxpayer. The taxpayer can 
also request a hearing with our Office of Appeals, and has the right 
to appeal certain other collection actions. 

The Federal Employee Retiree Delinquency Initiative [FERTI], 
promotes Federal tax compliance among current and retired Fed- 
eral employees. Each year the IRS sends letters to the human cap- 
ital offices of Federal civilian agencies and departments participat- 
ing in the data matching program to provide current information 
on previous year’s delinquency rates and request the agency’s sup- 
port in promoting tax compliance within their work force. 

The letters also raise awareness about the importance of timely 
and accurate returns, reporting all income, having the proper 
amount withheld, providing all required information and good rec- 
ordkeeping. The IRS is also providing Federal agencies the tools 
they need to communicate with their work forces about the impor- 
tance of tax compliance. 

We have drafted generic materials for all agencies, and at the re- 
quest of HUD just this year, tailored them to those employees 
struggling to pay their taxes. We have also provided links to IRS 
communication products, YouTube videos, public service announce- 
ments that HUD can use to communicate with their employees on 
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the Internet and through their own internal communication 
venues. 

The IRS has also made these outreach and education materials 
accessible to a broader audience, ensuring them with 90 other Fed- 
eral agencies. We will begin a more comprehensive and aggressive 
outreach campaign this fall based on the lessons we have learned 
this year. 

Mr. Chairman, thank you for the opportunity to testify today. We 
believe that IRS rules and procedures, along with the current tax 
law and regulations, allow for Federal employees to rectify their 
tax obligations. I would now be happy to answer any questions you 
might have. 

[The prepared statement of Ms. Tucker follows:] 
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INTRODUCTION 

Chairman Lynch, Ranking Member Chaffetz, and Members of the Subcommittee, I am 
pleased to appear before you this afternoon to discuss IRS collection procedures as 
they relate to Federal employees. 

We understand that this hearing was called for the purpose of examining H.R. 4735, a 
bill that would amend title 5 of the United States Code, to provide that persons who 
have seriously delinquent tax debts would be ineligible for Federal employment. We are 
not here to discuss the merits of that legislation. Rather, we are here to discuss the 
present tax collection process. 

THE COLLECTION PROCESS 

Most taxpayers file accurate tax returns and pay the taxes they owe on time. If a 
taxpayer does not pay on time, then the IRS sends the taxpayer a bill (notice). This 
action begins the collection process. The collection process is the same for all 
individuals. That is, there are no special rules for Federal employees. 

If the taxpayer does not respond to the first notice or subsequent notices sent by the 
IRS, the taxpayer’s account becomes delinquent. Delinquent accounts may be turned 
over to the Automated Collection System (ACS) or to the Collection Field function. ACS 
personnel will contact the taxpayer by telephone to attempt to work out an agreeable 
payment solution. If the delinquent taxpayer requires field contact, a revenue officer will 
try to resolve the account issue with the taxpayer. 

There are a number of payment options for taxpayers who cannot pay their taxes on 
time. These options include: 


Extension of time to pay; 



Installment agreement; 
Delaying collection; and 
Offer in compromise. 
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If a delinquent taxpayer does not cooperate, then the IRS may take enforced collection 
action. Enforcement action can include serving a notice of levy to attach taxpayer 
income or assets, such as bank accounts. A levy is a legal seizure of a taxpayer's 
property to satisfy a tax debt. In some cases, the IRS will seize and sell property. 
However, the IRS will take these last resort actions only after giving the taxpayer an 
opportunity to pay the debt voluntarily, make arrangements to pay, or supply information 
to show that payment would create hardship. 

During the collection process, the IRS may have to file a Notice of Federal Tax Lien to 
secure the government’s interest. The lien is required by law to establish priority as a 
creditor in competition with other creditors in certain situations, such as bankruptcy 
proceedings or sales of real estate. Once a lien has been filed, it may appear on a 
taxpayer’s credit report. In addition, once a lien has been filed, the IRS cannot issue a 
Certificate of Release of Federal Tax Lien until the taxes, penalties, interest, and 
recording fees are paid in full. 

When the IRS pursues enforcement action, the taxpayer still has several options to 
satisfy his or her tax debt. Before initiating levy action, a taxpayer has the opportunity to 
request a hearing with the Office of Appeals. The taxpayer also has the right to appeal 
certain other collection actions. For example, if the taxpayer’s request for an installment 
agreement is denied, the taxpayer has a right to appeal that determination. 

Typically, the IRS will issue a levy only after; 

• The tax was assessed and the taxpayer received a Notice and Demand for 
Payment; 

• The taxpayer neglected or refused to pay the tax; and 

• The taxpayer received a Final Notice of Intent to Levy and Notice of Your Right to 
a Hearing at least 30 days before the levy. 

The Administration’s Fiscal Year 201 1 budget request contains two proposals that 
would strengthen debt collection from Federal contractors. Moreover, on January 20, 
President Obama directed the Commissioner of Internal Revenue to conduct a review of 
certifications on non-delinquency in taxes that companies bidding for Federal contracts 
are required to submit pursuant to a 2008 amendment to the Federal Acquisition 
Regulation. 

A levy on a taxpayer’s wages, salaries, commissions, etc., does not have to be served 
each time a taxpayer is paid. Once the IRS serves a levy, the levy continues until the 
tax debt is paid in full, other arrangements are made to satisfy the debt, or the time 
period for collection expires. 
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The Federal Payment Levy Program (FPLP) provides an automated process for serving 
tax levies and collecting unpaid taxes through the Financial Management Service 
(FMS), The FMS uses its Treasury Offset Program to match certain types of Federal 
payments to the outstanding tax liabilities. 

The types of Federal payments that can be levied under the FPLP to offset tax liability 
include: 

• Federal retirement annuity income from the Office of Personnel Management; 

• Social Security benefits under Title II of the Social Security Act; 

• Federal contractor/vendor payments; and 

• Federal employee salary and travel payments. 

This program electronically levies these Federal payments from FMS. The levy will take 
1 5 percent of a taxpayer’s Federal payments (or the exact amount of taxes owed if less 
than 15 percent). In Fiscal Year 2009, $100.4 million was received through FPLP on 
income earned by Federal employees and retirees. In most cases of defense contractor 
payments, however, the levy will take 100 percent {or the exact amount of taxes owed). 
”As previously noted, the levy will continue until the tax debt is paid in full, other 
arrangements are made to satisfy the debt, or the time period for collecting the tax 
expires. 

The Federal Employee/Retiree Delinquency Initiative (FERDI) 

The FERDI program promotes Federal tax compliance among current and retired 
Federal employees. It supports the principle of the Office of Government Ethics 
regulation 5 C.F.R section 2635.809 that addresses the responsibility of Federal 
employees to “satisfy in good faith their obligations as citizens, including all just financial 
obligations, especially those such as federal, state, or local taxes that are imposed by 
law.’’ 

The FERDI program began in 1992 in response to proposed legislation to require the 
IRS annually to identify Federal employees who were tax delinquent and take 
appropriate follow-up action. Although the legislation was not enacted, the FERDI 
program continued. 

The FERDI program involves the following categories of employees: 

• Civilian employees, including U.S. Postal Service; 

• Civil Service or Federal Employee Retirement Systems retirees; 

• Active duty military personnel; 

• Military retirees; and 

• Members of the National Guard and Reserves. 
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IRS OUTREACH TO OTHER FEDERAL AGENCIES 

Each year, the IRS sends letters to the human capital officers of Federal civilian 
agencies and departments with more than 25 employees and a tax delinquency rate 
greater than zero percent of the agency’s workforce. These letters provide data on the 
current and (where available) previous years’ delinquency rates of their active civilian 
employees, and requests the agency’s support in promoting tax compliance within their 
workforce. Although taxpayer confidentiality laws prohibit the release of tax return 
information, upon request, the IRS provides each agency with general demographic 
data on its workforce. 

In our messages to other Federal agencies, we emphasize the following key points: 

• All Federal employees should file and pay their Federal, and any state and local, 
income taxes accurateiy and on time (by April 15), whether they owe additional 
tax or are receiving a refund. 

• Report all taxable income from all sources for themselves (and spouse if filing a 
joint return), such as state tax refunds, interest, dividends, gambling, self- 
employed business, etc. 

• Have the proper amount of tax withheld and timely pay the proper amount of tax. 

• Include all required information (IRS Forms W-2, schedules. Social Security 
Numbers, etc.) with a tax return. 

• Review a tax return for accuracy and keep accurate records of all tax-related 
documents. 

• Visit www.irs.aov for help and assistance. 


Our efforts to equip Federal agencies with what they need to communicate proactively 
to their workforce about tax compliance responsibilities began early this year. We first 
drafted generic materials and, at the request of the Department of Housing and Urban 
Development (HUD), tailored them for HUD employees. At HUD’s request we added 
content on options for employees struggling to pay their taxes. We strengthened the 
"what to do if you can’t pay" messaging in the existing products and developed a stand 
alone fact sheet titled, "Can’t pay the tax you owe?" for their use. We also provided links 
to IRS filing season communication products like YouTube videos and radio public 
service announcements that HUD can use to communicate with their employees on the 
Internet and through internal TV systems. 

The IRS has generalized these materials and is sharing them with 90 other Federal 
agencies. We will begin a more aggressive Federal outreach campaign this fall based 
on lessons learned this year. 

In a separate effort, we worked with the Social Security Administration (SSA) to identify 
and reformat a number of IRS tax tip videos that SSA is running as part of its internal 
communications throughout the filing season to promote tax compliance within their 
agency. 
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Military Retirees make up about 30 percent of the FERDI delinquent population and are 
not subject to the FPLP. We have ongoing outreach programs to educate this segment 
of the FERDI population. For example, we partnered with the Department of Defense to 
provide FERDI information to military retirees during transition assistance activities and 
to distribute the "Federal Taxes after the Military - What You Should Know" DVD. 

CONCLUSION 

Mr. Chairman, we thank you for the opportunity to testify on the tax collection process 
and to discuss the Federal Employee/Retiree Delinquency initiative. We believe that all 
individuals should pay the taxes they legally owe. This obligation is especially important 
in the case of Federal government employees who occupy a special trust and owe a 
special duty to be diligent in honoring their Federal and State tax responsibilities. We 
believe that IRS rules and procedures, along with current law and regulations, allow for 
delinquent Federal employees to rectify their tax obligations. 

I would be happy to answer any questions you may have about this subject. 
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Mr. Lynch. Thank you. Just for the record, I would like to get 
unanimous consent to submit into the record the National Tax- 
payer Advocate 2009 Annual Report. It reads “2009 Annual Re- 
port,” but it is actually submitted December 2009, so it is a fairly 
recent report. 

[The information referred to follows:] 
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Honorable Members of Congress; 

I rospcctfuiiy submit for your consideration the National Taxpayer Advocate's 2009 Annual Report 
to Congress. Section 78o3(c)(2)(B){ii) of the Internal Revenue Code requires tfie National Taxpayer 
Advocate to submit this report each year and in it, among other things, to identify at least 20 of 
the most serious problems encountered by taxfMyers and to make administrative and legislative 
recommendations to mitigate those problems. Tlius, the statute requires that the report focus on 
problems and areas in need of improvement. 

For context, however, 1 believe that the IRS in many respects has had an extremely successful 
year. It has, through talent, deternunation, and dedication, pulled off what could have been a 
disastrous filing season, what with signiBcant tax law changes enacted in the midst of the filing 
sea.son. The IRS had no slack in implementing these new or expanded programs including 
revising withholding tables for the Making Work Pay credit and quickly processing claims and 
amended returns for the First-Time Homebuy^r Credit - which were designed to stimulate the 
sluggish economy. The IRS also faced less sweeping but notable challenges effectively, including its 
productive voluntary disclosure program for taxpayers holding offshore accounts and the guidance 
it quickly issued to assist victims of the devastating Madoff Ponzi scheme.' 

From a taxpayer rights and consumer protection perspective, the IRS this year acted on two 
longstanditig issues that I have identified several times as most serious problems of taxpayers - 
identity theft and aiUomaled levies on Social Security lienefits. As described in this report’s Status 
Updates, after a year of negotiations with the Taxpayer Advocate Service {TAS), the IRS’s Identity 
Theft Hotline has now commitleii to handling taxpayers' cases and providing taxpayers with (he 
kind of service - including coordination and oversight • that heretofore has only Ixien available 
from TAS.' With respect to Social Security levies, after TAS published its study in last year’s report 
showing that these automated levies under the Federal Payment Levy Program (FPLP) were harming 
vulnerable taxpayers,’ the IRS working with me and my research staff - is now programming a 
screen that will filler out taxpayers whose income is at 01 below 250 percent of the federal poverty 
level. When this screen is implemented in 2011, the IRS will protect: hundreds of thousands of 
taxpayers from economic damage and unnecessary interaction witli the IRS.' I am deeply grateful 
for the IRS's efforts on both these issues. 

A major development in tax administration was the IRS's announcement, early in the year, that 
it would study the question of regulating federal return preparers and present a report to the 
President and the Secretary of the Treasury liefore year’s end. I have recommended the regulation 
of unenrolled return preparers since my 2002 Annual Report to Congress, and reiterated and 
supplemented that recommendation in successive reports.^ My office was very much involved in 

' See Most Sertous PfOWem; Fon2iSc«emesPresentC/ialtengestorB>jJayers3fltftfie«S.«Jft8. 

2 See Status Update: IRS's lclenii:y Theft Pmedmsfie{iulrerine-Tumng,'u)6a. 

^ See National Taxpayw Advocate 2 (Ki 8 Annual R^>of1 to Congres. w!. 2 (Researdi Report; Building a Be«er fitter Protecting Lofter Income Social Security , 
Recip/ents from the Federal Payment Levy Program). 

■* See Stands Update; Federal Payment levy Program: IRS Agrees OrlmlncanelaipayerFBter. I'nfia. 

s See Most Serious Problem; The IRS Lacks a Semcewde Return F^epamStratfi&. Mra (and priw National Taxpayer Advocate reports cited Uierein). 
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thc! analysis and discussions resulting in the IRS report, and 1 applaufl Commissioner Shulman’s 
le^adersbip in inidertakitig this s^nihcant review. Because the IRS report has not been publicly 
released at the time our report is going to press, I am including our detailed analysis of the issue.s 
raised by any regulation of return preparers without generally commenting on the IRS report/’ 

IRS Successes Come at a Cost to Its Core Tax Administration Duties and Delay 
Improvements to IRS Practices That Would Benefit Taxpayers. 

The IRS successes over the last year shcxild not be understated. They do not, however, diminish 
the challenges tluit lie ahead for the IRS as It attempts to fulhll its core tax admijiistration duties 
while at the same time facir^ an expanding role in delivering social benefit programs, inchiciing the 
social safety net, economic stimulus, and health care.' These challenges are best demonstrated by 
this year's number one most serious problem for taxpayers; the declining “level of service" for IRS 
toll-free lines.’* During a time of great need for taxpayer assistance, the IRS’s goal for fiscal year (FY) 
2010 i.s to answer 71 percent of the calls from taxpayers who want to spe^ with an assistor (not 
a recording), down from 83 percent in FY 2007. In other words, the IRS is planning to be unable 
to answer about three out of every ten calls it receives. Moreover, those taxpayers that are able 
to get through to an assistor will have to wait, on average, twelve minutes. This level of service Is 
unacceptable for taxpayers who require assistance, and it is sure to have downstream consequences 
that will cause problem.s for tax|>ayers and the IRS alike, as some taxpayers give up and don't bother 
to file or they make avoidable errors that the IRS then must devote resources toward re.SQ!vmg, 

This year we continue to have concerns about the IRS Examination program. In past Annual 
Repc)rl.s to Congress, we have encouraged the IRS to make "Increasing Voluntary Compliance" 
the overriding goal for all of its activities, including its compliance and enforcement actions,’ 

Yet, in introducing and identifying six exam related most serious problems, we note that the IRS 
often fails to design its exam initiatives to maximize voluntary compliance and instead takes 
a one-off approach that creates burden on taxpayers and uses IRS resources Ineffectively,"’ Of 
particular concern is the IRS’s penchant for correspondence exarns, which constitute 77 percent 
of ail individual exams conducted by the IRS in FY 2009." This is so despite cieeir evidence that 
correspondence based audits negatively imjiact the results for certaifx groups of taxpayers and 


^ Id. Regarding the IRS repoainoK here (»I!yt^at there w<econ^erable discussion about wtiether to indude sN tax return prepareis or merely *^gnlng tax 
return preparers' within the sci^e of Q^laUoR. For reasons I detailin this report. I btiteve that a blantet exclusion of'nonsl^ing'prepsrers who prepare 
tax returns would leave a sl^lficant hole in the new regulatorv regltne diat would be widely exploited and would thereby undercut the effectiveness of the 
inltiatlye. 

^ See Running Social Programs Through the Tax System, vd. 2, infra. 

® See Most Serious ftobiem; IRS Toll-Free feiepfwne Service Is Decliimg as Taxpayer Demand forJdephone Service Is Increasing, infra, 

® See, e.g., NaBonai Taxpayer Advocate 2004 Annual Report to Congrea 211-225 (Most Serious Problem; (fiS examination Strategy). 

'0 See The IRS Examination Strategy Fails to MaxrrwzeVfeJunfary Cw»)pfiance»Kl Most Serious PioBiems: Ihe IRS Cofrespondence Examination Program 
Does Not Maximize Voluntary Compliance: The IRS Does Not Know If It Is (feing State and Local Data CSectwefy to Maximize Vbiunfary Compfrance; The IRS 
Examination Function is Missing Opportun'rties to Madmize itokmtaiy OmpHance at the Local Level: The IRS Lacks a Comprehensive ‘Income' Database 
That Could Help Identity Underreporting and Improve Audit EWdency; The IRS Does Not Have A SigniScantAadil Program Focused on Defecting the Omis- 
sion of Gross Receipts: and The iRS Has Delayed Minor Tax Form Cfanges That Wbufd Ftemote VWunfary Compliance and increase Audit Efficiency, infra. 

' ‘ IRS Rscal Year 2009 Enforcement Resiils. avaPable at Mtp://wwwi(s.gov/pi*/i»s-dr<^/fy_2009_enfQtcemenLresu!ts,pdf (last visited Dec. 24, 2009). 




certain issues."” We have urged the IRS to conduct a test to determine whether certain tax issues 
or tax populations receive more accurate audit results if the examination is conducted ui a face-to- 
face environment or if a specific auditor is assigned to a correspondence exam {as opposed to the 
first available auditor each time the taxpayer calls). We hope the IRS will undertake this study in 
partnership with TAS and believe it would provide valuable information itpon which belter and 
more taxpayer centric Examination policy and procedures can be formed. 

Most of the issues disctissed in this report - whether they involve administrative or legislative 
recommendations - implicate key taxpayer ri^ts. From the taxpayer's right to an independent 
and impartial administrative appeal of IRS examination and collection actions.'^ tt) the right to 
certainty and finality with respect to a tax liability,"* to the fairness and accessibility of the tax 
system regardless of a taxpayer’s income level*’ or geographical residence,'* to taxpayers’ right to 
representation by a tax professional in tax matters,'^ we find the IRS all too often .short-changes 
what it knows is the right approach for taxpayers and good tax administration because of resource- 
driven considerations. The IRS's response to many of our Most Serious Problems indicates that 
the IRS is over-stretched as a result of its expansion of duties and Is unable or unwilling to commit 
additional resources to improving programs if they can limp along at status quo. As a strategy, 
it may get the IRS through to tomorrow, but it fails U.S. taxpayers and does not bode well for 
increasing the voluntary compliance in the long term. 

IRS Collection Practices May Harm Long-Term Taxpayer Compliance and Are Not 
Supported by Reliable Data. 

The decline in the level of service on the phones, mentioned above, is exacerbated by another, more 
disturbing trend in IRS collection activities - namely, that the IRS establishes collection policy 
and procedures without credible evidence of a positive impact on voluntary (or even involuntary) 
compliance and without consideration of a taxpayer's facts and circumstances. Consequently, we 
have placed a special focus on Collection in this rejOTri. which identifies IRS lien filing policies as 
the second tnost serious problem and includes three other most serious problems, five legislative 
recommendations, and two research .studies. 

At the outset, 1 wish to acknowledge the importance of the IRS collection function and my 
confidence that, properly trained and provided appropriate guidance, it can collect the correct 
amount of tax revenue without causing taxpayers undue harm or ittipairing taxpayer rights. In fact, 
a robust collirction function - both over the telepltones and in the field - is an absolute necessity 
for any tax administration in that it serves as an incentive for taxpayers to comply. It is not my 
intention to criticize the individual performance of front-line collectiotv employees. My concern is 


See Most Seiious ProWem; TheiliSCorrespotxlm:eB(aminatimPn)gramOoesHotU9iamiKVolutttaiy(k)mplt8i)ce.ir>fr3, 

See leglslatiye Recommendation: Stmgihen Ifie IndepeniJeiKe of (Ae MS OfScs of Appeals amf Require at least One Appeals Offeer and One Settfe- 
menf Officer in fc'acn Stale; Most Serious Probten: Appe^s^CffdeiKylnitiatwsHavefkxImfxaiKdUxpaysrSatisfacUon or Confidence in Appeals, infra. 
'* See legisladve fiecommendaHon: Provide a Fixed Statute ofUmH30or& for US. Wgitt Islartds Jaqjarers. fofra. 

>5 See Most Serious ProWem: Beyond CfTC: The Needs of low Income Taxpayers Are Wot Being Afeqoatefy Met. inha. 

See Most Serious Problem; U.S. Taxpayers locatetf cvConcfortirtg Business Abroad ftceCompiia/rce Cftaifen|es. infra. 

See Most Serious Problem: MS Poiwf of Atterner Procedures Oiterr AAwsefr Affiect tfteRepresentaSor? Many rarjiayers Need, infra. 
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with the policies and guidance under which they operate on a day to day basis. As <iescribcd in this 
report, I find that many of the collection policies and practices in place today have little empirical 
justification even as they violate the spirit, if not the letter, of the IRS Restructuring and Reform Act 
o! 1998 and result in unnecessary harm to taxpayers.'® 

In the course of our research about IRS collection practices and effectiveness, we learned several 
disturbing things; 

First: The IRS does not adequately or aaxirately track the source of collection payments, so 
it })as no empirical basis upon which to formulate collection policies. The IRS simply does 
not know with statistical accuracy what collection actions - if any - result in additional tax 
collection revenue for the government. Hie 'if any" qualification here is important, because it 
is clear that most revenue attributed to collection comes in through automatic refund offsets or 
responses to the initial collection letters (the "notice stream") sent to taxpayers before a case is 
assigned to any collection employee. 

Second: The IRS has multiple measures for what it calls “collection yield" or “enforcement 
revenue." These measures are not coasistent and often include revenue sources that tnost 
taxpayers, economists, and policymakers would not consider to be the result of a collection 
activity warranting collection resources such as Automated Collection System (ACS) employees 
or Revenue Officers (ROs). On the one liand, the IRS publicly reports a figure for ’■collection 
yield " in the IRS Data Book that attempts to identify tax payments made as a result of some 
type of collection action, including liens, levies, and installment agreements.’’ On the other 
hand, tlie IRS appears to use a different measure for “enforcement revenue" for resource 
, allocation, budget justification and congressional testimony,” Tliis latter measure rejxirts tax 
"revenue" actually collected over a period of time, based on the source of assessment. Thus, 
Examination and Appeals personnel gel cretiil for taxes that are assessed by them, whereas 
Collection may get credit for any balance-due returns filed. Refund offsets are attributed to 
the function resjwrisible for the underlying assessntent. However, refund offsets are not tire 
result of any one human being s intervention with the taxpayer •• they are merely a computer 
matching program. More to the point, the enforcement revenue measure tells us very little 
about the effectiveness of additional investments in collection or other enforcement personnel, 
since it doe.s not track what revenue resulted from which type of collection action, 

Third: There is an astonishing lack of transparency as to what is included in these revenue 
figtiro.s and how they arc computed. For example, in reviewing two consecutive Statistics of 

for example. Respite liie fact Siat IRS levies and Notice of Federally Ueo fitirags increased by approumately 530 percent and 475 percent, respectively, 
between fiscal years 1399 and 2009, overall hiflation-adjusted coBeetton revenue declined awrodmately 7.4 percent over We same period. See Most 
Serious Problem: One-Slxe-Rs-A!l Lien firing Poficles Ortim/eni tfw Sf^tofthe tax fed to ftomote Future Tax Comphance. and Unnecessarily Harm 
Taxpayers, infra. 

We are not sure how Collection is able to identify ttesepayttrerrts since our research shows that a majority of the payments in our sample were classified 
as "other" or ■misedtaneous’ or were not identified. See Most Seriws ftobtem: One-Siee-Rts-AStienftSngPoficiesCircomventtheSpmtofthet.aw, Fa/f 
to Promote Future Tax Compliance, anri Unnecessarily Harm Taxpayers- See also The fflSi Use of Notices of Federal Tax Liens, vot. 2, Infra. 

20 The IRS tracks enforcement revenue on the Errforcement Rev«iue titfcmnation System, or ERIS. 
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Itjcoine (SO!) reports, we discovered that between 2007 and 2008, the IRS had “lost" about S32 
billion in collection revenue for FYs 2005, 2006, and 2007.’* In the 2008 SOI report, the revised 
figures are simply marked with sui “r" which, as the footnote helpfully explains, means "revised-" 

We find this level (or la« k) of cxplanalinn to lx; unacceptable. Policymakers, researchers, scholars, 
and the National Taxpayer Advocate rely on SOI data as a major source of information about she 
IRS and tax administration. In particular, it would be diffiailt for anyone to detect this change 
unless one compared the two tables side by side, as we did. This failure to highlight and explain 
revisions of such magnitude is inexcusable and erodes confidence in any data reporting by the IRS 

Fourth: A quick penrsal of this report’s most serious problems and research studies on 
collection shows that the IRS clearly is not looking at its collection procedures from the 
perspc'ctive of the taxpa^r, much less from the perspective of increasing long-term, voluntary 
compliance. Collection's guidance is not based on data analysis that takes into account the 
taxpayer's per.sf>ective hut instead Is based on perceived "wisdom” which in many ways reflects 
little more than a view that what the IRS has always done must be correct. The IRS’s mantra, 
for example, that it must file a Notice of Federal Tax Lien (NTFL) in order to protect the 
goverrmient’s interest is nteaningless if there are and likely will be no asset.s to which the NFTL 
can attach. Moreover, this justification must be balanced against the need for the taxpayer to 
be financially viable so as to become and remain in long-term tax compliance (atid also not 
increase the likelihood that the taxpayer will become dependent on government benefits to 
meet bask living expenses). We have found, however, that IRS lion fiiitig delerminalions are 
heavily weighted toward automatically filing liens. For reasons this report describes in detail, 
this approach harms taxpayers, does not produce significant revenue, and undermines broader 
IRS compliant:e goals." 

Fifth: Our second compliance study in Volume 2 of this report, Subseqnetif Compliance. 

Behavior of DeliTU{uent Taxpayers: A Compliance Challenge Facing the IRS, suggests that current 
IRS practices with respect to identifying taxpayers' ability to pay outstanding tax liabi!itie.s are 

IRS, (fiS Data floow, S6(e 16, DeWn(;uentCo)lecttoflitcfn''ties. 2005 2008. The iRS originally teponea revenue yield for FY 2005-2007 as {In thousands, 
respectively): $37,113,036, $40,813,309, »icl $43,318,830, Pul corrected these figures in Uie 2008 IRS Data 8aoh {In thousands, respectively) to 
$27,618,348, $29,172,915. and $31,952399. 

The duesdon vaiether lien filings are rsQuired u> pruea Oie government’s interest was recently presented in the context of Section 6707A penalbes. In 
response to a concessional request, the 18$ agreed this »mmer to hold oft on taking (x^lection action against small businesses ^clng the penalty to 
$ve Confess a chance to provide statutory rdid. The National taiqiayer Advocate asked the RtS to reftsm from imposing liens in those cases, but the 
!RS stated that It would continue to impose ftem to protect (Its) interests.' For a discussion about ffie harsh impact of Section 6707A penaldes on 
small business owners, see National Taxpayer Advocate 2(W8 Annual Report to Confess 419-22 {Legislative Recommendation; Modify fntemaf Revenue 
Code Section 6707A toAme/iorafe Unconscioiable Impact). In a letter tt) Secretary Geithner and Commisstoner Shulman dated Dec. 22, 2009, Senator 
Grassley noted that 'Hie placement of liens ... is a slgnificani direaf to the operations of smaS businessss. and he requested that the IRS 'remove all 
liens on small businesses resulting horn 6707A assessments unless there is a knwrn risk that the tarqiayer will evade p^ent of die penalties.’ Accord- 
ing to an article In Tax Notes, an aide to S«iatorGiassl^ said hi erqrlaming the request 'Most smah businesses are cooperating; they are in an audit. 
People who are under audit should not have to bire an attorney to figit a lien when toey are already in cwrtact with the Service.' After Senator Grassley 
Bireatened to piaceafuAdonTreasury Department nominees, toe 11^ aseed to hold oft temporarily on filing new liens in these cases. See Michael Joe, 
Grassley Releases Hotds on Treasury NomineesMer IRS A^esses Sroaff-8us(nessftenaft(es.1axNotesToday.2009TNT245-l (Dec. 24, 2009). While 
the circumstances involving Section 6707A penatfies are unusual, toe di^ogue reflects broader concerns about IRS's automatic lien filing policies, in 
particular, Senator Gtassley's aide said toe IRS had diarar^tted toe Rais as ‘iHOtectwa fiknp'ratoa than "collection enforcement actions,’ a distinction 
that provides litoe solace to taxpayers whose rxedit smres are rained and who lose toe abifily to obtain financing. 
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driving some taxpayers into long-term ntmcomfJiance.^^ This study found that taxpayers in the 
following categories all experietKed hi^ levels of downstream noncompliance: 

■ Taxpayers with Tax Itelinquent Acc«xmts {TDA status, in which tlie account has 
made it past the notice stream with a balance due); 

■ Taxpayers placed in the collection qu«ie awaiting assignment to a revenue officer; 

■ Taxpayers placed in currently not collectible (CNC) hardship status {i.e., the IRS 
determined that the taxpayer could not afford to pay the tax debt) ; and 

■ Taxpayers who had cancellation of debt income (CODI) or entered into bankruptcy. 

Wlien we probed deeper into the financial status of these taxpayers, we found that the IRS's own 
"allowable living expense" (ALE) standards clearly did not reflect the true financial picture of 
three groups of taxpayers: { i ) those in CNC - hardship status (about 25 percent of those taxpayers 
appeared to have the ability to pay under IRS's ALE analysis): (2) those who received CODI; and 
(3) those who were in bankruptcy (about half of those taxpayers appeared to have the ability to pay 
under IRS's ALE analysis). Thus, ALE standards alone don't show the taxpayer’s entire financial 
picture, particularly with respect to certain forms of unsecured debt such as credit cards, school 
loans, or medical and hospital bills. The IRS's failure to acknowledge these forms of debt appears 
to undermine taxpayers’ efforts to become compliant. This finding has significant consequence 
for taxpayers in the current economic climate, as foreclosures, credit card cancellations, and 
bankniplcies are on the rise. 

Contrast the IRS approach to Sweden's debt relief program, which operates in addition to its 
bankruptcy procedures. The Swedish Enforcement Agency collects both federal (including tax) and 
private debts (which creditors have requested the government to collect). The agency recognizes 
that being in debt is a self-perpetuating cycle and leads to ongoing tax noncompliance. When a 
taxpayer enters the debt relief program, the agency looks at all debt owed by the taxpayer - federal, 
local, and private creditor - and works out a payment plan over a period of years that, if adhered to, 
will result in forgiveness of any outstanding debt at the end of the agreement. The payment plan 
is based on the taxpayer’s financial needs and circumstances. Most importantly, the plan does not 
ignore debt that is unsecured. Although the government may have priority over other creditors, 
it voluntarily accepts less than it is entitled to receive because it has found that the taxpayer more 
likely will be compliant in the future if all debt is addressed. Of course, if the taxpayer fails to 
complete the debt relief program, the debts stand and the government is in the same position 
as before the program. However, if the taxpayer completes the program, the taxpayer is well- 
positioned for future compliance.'^ 


In ^is study, TAS Research examined the subsequort oxiq^nce behavior of buMIu^ taiq>atie<s who incurred faiiure-to-pay delinquencies in 2002 fol- 
lowing the last recession. Bie study indudes only taiqrayets who had rw prior unpaid tax liabilities at Ore bme diey acquired their deiinguencles. The study 
backed the compliance histwy of dhs cohort of taxpayers from die lime frieir deOnquenctes began In 2002 through the first quarter of 2009. 


‘Pessons in very deep indebtedness may be ftxced R> five at ttte lev^ sub^stence for the rea ol higher life if he/ she does not get a debt relief.' The 
Swedish Enforcement Authority, May 2009 (piesentabon to the NationalTtBpayw Advocate). 
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This approach makes so much more sense than the current JRS policy of ignoring unsecured debt 
(including state tax debt) in establishing payment plats and evaluating offers in compromise. Any 
taxpayer with these debts will tell you that these creditors don't go away - the state tax agency 
doesn’t slop garnishing a paydieck just becau^ the IRS has priority, and a credit card collection 
company doesn't stop calling daily just because you are in an (RS payment plan. Instead, taxpayers 
are placed in the intolerable position of agreeing to pay the IRS more than they can actually 
afford (given their other debts) and then defaulting on the IRS payment arrangements when they 
channel payntents to unsecured creditors in order to get some peace. Thus, the IRS itself fosters 
noncompliance by its failure to take a holistic approach to the taxpayer's debt situation. 

Fundamental Tax Simplification Is Desperately Needed. 

in several prior reports, I have designated the complexity of the tax code as the most serious 
problem facing taxpayers and the IRS alike. The need for tax simplificatiort i.s not highlighted as a 
separate discussion in this year’s report to avoid repetition, but the omission of a detailed discussion 
in no way suggests the lessening of its importance. 

As I detailed in last year’s report, TAS analysis of IRS data shows that IJ.S. taxpayers and businesses 
spend about 7.6 billion hours a year complying with the filing requirements of the Internal Revenue 
Code. It would require 3.8 million workers to consume 7.6 billion hours, effectively making the "tax 
industry” one of the largest industries in the United States.’* US. taxpayers deserve a simpler and 
less burdensome tax system. 

Sooner or later, tax reform will come. And while (he Office of the Taxpayer Advocate generally 
refrains from becoming involved in tax policy discussions, we have sought to make a contribution 
by presenting a taxpayer perspective on (ax simplification and by addressing the tax administration 
implications of certain aspects of tax reform. 

In 2004, we presented recommendations to streamline the bewildering array of education and 
retirement savings incentives in the tax code.** In 2005 , 1 made a presentation to the President's 
Advisory Panel on Federal Tax Reform and suggested that emphasis be given to six taxpayer-centric 
core principles.’* We also presented a proposal to reform the rules governing married persons filing 
joint returns and the taxation of community property.’* Last year, we recommended simplifying the 
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For details and aOditionaUaU, see Nations! Tajpayer Advocate 2008 Annual RepofttoCongiess 3- 14 (Most Serious Problem: TheCmpIexitfOtthsTax 
Code). See also Nina E. Olson, We Still Need a Simpler Code. Wall Street Journal. Apr. 10, 2009. at A13). 

** See National Taxpayer Advocate 2004 Annua! R^rort to Con^s 403-422 (Legislative RecommenctaU»i; Sdnplidcation of Pmisions to Encourage Educa- 
tion): Natlcxiai Taxpayer Advocate 2004 Annual R^Nxt to Dxi^ess ^3-432 (legislative Recommendadon: Simplitication of hwislons to Encourage 

** See Public Meeting ol the Present's Advisory Paiei on Federal tex Reform (Mat 3, 2005) (statement ol Nina E, Olson. National Taxpayer Advocate), at 
http://»(ww.taxreformpanei.|ov/meetuigs/meeting^032005.dnn4. For more detaH see National ■foxpayer Advocate 2005 Annual Report to Congress 
375-380 (Legistadve Recommendation; A Jaxpayer-CerttncAixxoacti UsT^Hefwm). 

** National Taxpayer Advocate 2005 Annual R^ion to 407-432 (legislative Recommendatfon: Anottier Marriage Penalty: Taxing the Wrong Spouse). 
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‘family status" provisions in the tax code,** reducing the use of “tax sunsets, reducing the use of 
inc:ome “phaseout” provisions,’’ and simplifying worker classification determinations.’* Last year's 
report also contained a comprehensive set of recomnwndations to simplify the penalty provisions 
in the tax code.’’ This year, we present two studies in volume 2 that should assist in developing 
lax reform - one on principles for running social benefit programs through the tax code” and one 
discussing administrative consideratioits that should be kept in mind if the U.S. decides to adopt 
a VAT-like tax.« Our office does not take a position on whether ninning social programs through 
the Code or adopting a VAT is good policy, Imt we do believe that policymakers should be aware of 
these concerns if these policies are adopted. 

We will continue to do our part to encour^ support for fundamental tax simplification and to 
offer a taxpayer perspective on what tax simplification should look like. 

Conclusion 

As ! see it, the IRS Is subject to three diverging forces - increased re.sponsibility for non-core tax 
administration duties, increasing demand for taxpayer service (including telephone assistance) and 
declining resources for that demand, and collection policies that mask a laissez faire attitude to 
taxpayer harm under the guise of “efficiency.’ The taxpayer is wedged in the middle of these forces, 
being pulled in ail directions, but never the right one. How the IRS weathers this storm depends on 
its willingness to candidly reassess its taxpayer service and enforcement strategies and commit to 
necessary changes, as well as on congressional oversight to ensure that this happens, 

As always, I look forward to working with the IRS and with Members of Congress to strengthen 
the administration of our tax laws while ensuring that taxpayer rights are protected and taxpayer 
burden is minimized 1 hope this report contributes toward that end. 

Respectfully Submitted. 

Nina E. Olson 

National Taxpayer Advocate 
31 December 2009 


^ National Taxpayer Adracate 2008 Annual (t^rt to Confess 863-369 (Le0slative Recommenda^: SUnplOy the Family Status PmvisiMs). See also Na- 
tional Taxp^r Advocate 2005 Annual R^rt to Confess 39 7-4M (legislatiye Recommendation; lat Refem for Families: A Common Sense Approach). 
NatlcHia! Taxpayer Advocate 2008 Annual Repwt ti) Coi^ess 397 -409 (Ugtsiative Recommendation: Eliminate (or Reduce) Rrocedumi incentives tor 
tawmatters to Enact &x Sunsets). 

” National Taiqiayer Advocate 2008 Annua! R^jort to Dxi^ess 410-413 (Legislative Recommendation: Biminate (or Amplify) Phase-outs. 

’2 Id. at 375-390 (U^slative Recommendation: IVodierCJass/Scafion). 

” td. at 414-418 (Legslative Recommendation: Riming the Rena% Regime), and vrt. 2 (Report A fiamevvorff tor Reforming the RenaftyR^ime). 

^ See Punning Social Programs Through the Jar System, vrt. 2, mha. 

’5 See An Analysis at^AOministration Issues Raised by a ConsumpOoa 6x. Such as a Natforrat Safes or value Added Tax, vol. 2, infra. 
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The Most Serious Problems Encountered by Taxpayers 


Inti'rnal Revenue Code {IRC) S 78o3(c){2){B)(ii)(llI) requires the Naliona! Taxpayer 
Advocate to describe at least 20 of the most serious problems encountered by taxpayers. 
This year's report begins by identifying the five most serious problems and then divides 
llte remaining problems into four categories - taxpayer service issues, examination issues, 
coilettion issues, and general tax administration issues. Tire report also (;t)nlai!is status 
updates on two issues the National Taxpayer Advocate identified as problems in prior 
reports - tax-related identity theft and automated levies intposed on Social Security recipi- 
ents under the Federal Payment Levy Program. 

Each of the most serious problems includes the National Taxftayer Advocate’s de.scription 
of the problem, the IRS’s response, and the National Taxpayer Advocate's final comttients 
and recommendations. This format provides a clear picture of which steps have been taken 
to addrc,ss llte most st?riou.s problems and which additional steps the National Taxpayer 
Advocate believes are required. 

The issues described in the report are as follows; 
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1. IRS Toli-R-ee Telephone Ser>4ce Is Declining as Taxpayer Demand for Telephone 
Service is increasing 

Problem 

Over tile iasl three years, taxpayers have found it increasingly difficult to reach an ERS 
employee by telephone. During the 2007 filing season, the [RS attained a Customer 
Service Repn^senlatLve Level of Service (CSR LOS) of 83 pt^rcent on its toll-free Utjes. (The 
CSR LOS measures the percenta^ of callers seeking to speak with an IRS employee that 
gets through to one.) During the 2008 filing season, the CSR LOS declined to 77 percerit. 
During the 2009 filing season, the CSR LOS dropped further to 64 p<?rcent with a 519 sec 
ond average sp(?ed of answer (ASA), which means that the average caller sat on hold for 
nearly nine minutes. These declinii^ numbers indicate that, at least with respect to its 
tot! free telephone lines, the IRS is not achieving its goal of improving service to facilitate 
voluntary compliance. 

In response to the declining levels of phone service, the IRS has set goals of 71.2 percent 
for CSR LOS and 698 seconds for ASA in fiscal year 2010. In other words, the IRS has set 
its priorities so that nearly three out of every ten callers seeking to reach an IRS telephone 
assistor will not gel through, and those who do receive assistance will wait on hold for an 
average of nearly 12 minutes. 

Analysis 

Successful taxpayer service means providing a number of ways to reach the IRS, one 
of which is the toll free iine.s. However, increased volume and inadequate staffing have 
resuhitd in a decline in the level of service on the toil free lines. Much of tlie increased 
demantl is attributable to one time events {e.g., late year tax law changes, confu,sion about 
Economic Stimiilu.s Payments, and national dLsasters). Regardless of the cause, the inabil- 
ity of the IRS to adequately answer taxpayer phone calls leads to significant downstream 
consctpicnces since the same employees who answer the CSR toll-free lines also proce.ss 
taxpayer letters to the IRS. resulting in significant over-age correspondence. Taxpayers 
whose correspondence goes unanswered cal! the IRS, and when they cannot get through, 
they either write to the IRS again or just give up. This downward spiral creates re work for 
the IRS and discourages taxpayers from contacting the IRS, which in turn can undermine 
tax compliance. 

Recommendations 

The National Taxpayer Advocate recommends that the IRS staff its toll-free lines at a level 
sufficient to achieve a CSR LOS of 85 percent and an ASA of 300 seconds, and further 
recommends that the IRS create a dedicated phone unit specially trained to den! with tax 
issue.s relating to national disasters and latc-year or one time tax law changes. 
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2. One-Stze-Fits-AH Uen Filing Policies Circumvent the Spirit of the Law, Fail to 
Promote Future Tax Compliance, and Unnecessarily Harm Taxpayers 

Problem 

Tht; noUce of federal tax lien (NFTL) can be an effective too! in tax coileclion vvfien used 
properly. It gives the IRS a priority interest in the taxpayer's property, such as a home or 
a car, and may enable the IRS to collect all or a portion of the tax debt if the taxpayer selis 
or refinances the property. If improperly applied, however, tax I iens can needlessly harm 
taxpayers and undermine long-term lax collection. The filing of a tax lien can significantly 
affect the taxpayer’s credit and ability to obtain financing, find or retain a job, secure 
afforilable housing or insurance, and ultimately pay the tax bill. For these reason.s. the deci- 
sion to impose a lax lien should be made on a case by-case basis. Yet. the IRS files many 
liens sy.steinically, pursuant to 'iMwincss rules' that rcxjtiire automatic lien liling or a lack of 
substantive human review. 

Analysis 

The National Taxpayer Advocate has identified a numljer of concerns with the IRS’s NFTL 
policy, including lack of managerial review prior to most NFTL filings, lack of verifica- 
tion of assets prior to filing an NFTL, unnecessary harm to taxpayers who.se accounts are 
reported currently not collectible fCNC), and failure by the IRS to fully utilize its statutory 
authority to withdraw NFTLs. 

TAS r:ondHCled a high level collection research project that, in part, attempted to assess 
whether the IRS is filing liens effectively to collect revenue and achieve long-term com- 
pliance. Over the past dec.idc, filings have increased by nearly 475 jxircent, yet overall 
inilalion-ailjusted Cjillcriion riwiiue has lU-cItncd by approximately 7.4 percent. TAS's 
analysis reveals that the IRS docs not accurately track the source of tax payments rwreived 
on past-due accounts, in most instances where the payment source (via a Designated 
Payment Code or DPt') is specified, more than 95 jwreent of all payments and more than 80 
percent of all revenue collected di<l not result from the Uen filings and would have been col- 
lected anyway. The largest share of revenue was attributable simply to the IRS withholding 
lax refunds due in future years to satisfy these past due debts. 

A further TA.S analy.sis of laxpayera in CNt I (hardship) status shows that only about five 
percent of all payment transactions and approximately 20 percent of the total dollars col - 
lected from these taxpayers are attributable to NFTLs. These results suggest that the IRS’s 
use of liens may not be furthering revenue collection, and, equally significant, that the IRS 
is utilizing lien-filing policies that have Utile empirical support and that harm taxpayers. 

Recommendations 

The National Taxpayer Advocate rt^mraends that the IRS reform its lien-filing practices 
to enhance llietr efficacy, Increase long-term voluntary compliance, and minimize taxpayer 
harm by (1) immcdi.itely implementing a quality review of Df*Cs; (2) adopting two long 
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tern\ elTectiveness me^ures to ensure that employes file appropriate and productive 
NFTLs; (3) abandoning the policy of automatic NfTL filing on CNC hardship accotmts with 
an unpaid balance of $5,000 or more; {4) implementing the provisions of RRA 98 § 342 1 
by basing lien filing determinations by all IRS contact employees on a thorough review 
of all taxpayer’s circumstances {including the existence and value of assets, the taxpayer’s 
financial information, and the ramifications of the lien on the taxpayer’s credit rating); 

(5) requiring ntanageriai approval for NFTL filings in all cases where the taxpayer has no 
assets, regardless of the employee’s grade level; {6} immediately issuiitg interim guidance to 
allow. ujKtn the request of a taxpa^r, the withdrawal of an NFTL where the statutory with 
drawal criteria are satisfied, even if the underlying lien has been released; and (7) conduct- 
ing annual training for IRS Collection employees and managers in exercising iudgment and 
discretion before and after NFTL filing, including the TAS training video, Taxpayer Rights: 
Collection Case Studies. 
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3. The tRS i-acks a Servicewide Return Preparer Strategy 


Problem 

Return preparers play a critical role in the tax system. About 58 percent o[ individual 
taxpayers and 80 ftercent of small business taxpayers hire preparers to complete their re- 
turns for them. Return preparers tlurrefore are largely responsible for the accuracy of most 
returns hied with the IRS, help to protect taxpayer rights, and play a significant role in 
ensuring tax compliance. Yet anyone can prepare a tax return for a f«! - with no training, 
no licensing, and no oversight requinsl. 

Lack of preparer knowledge leads to signiheant errors in return preparation. The lack of 
oversight also enables unscrupulous preparers to operate with minimal risk of detection. 

Analysis 

Thf) (lovernrnonl Accountability Office fOAO), the Trcasitry Inspcf lor Gi’neral for Tax 
Administration (TIGTA), and other organizations have conducted undercover visits to tax 
preparers in recent years and found extremely high rates of error and misconduct. Using 
two fairly straightforward tax patterns, CAO found that preparers computed the wrong 
tax amount in 17 of 19 visits, with five returns showing unwarranted excess refunds of 
nearly S2.000 and two returns r«juiriog the CAO “taxpayer” to pay over S 1 ,500 more in 
tax than he actually owed. In ten cases, the preparers failed to report side income, and in 
several cases, they explicitly advised the GAO "taxpayer" that reporting the side income was 
unnecessary because the JRS would have noway to discover it. The results of the TIGTA 
study are equally concerning. 

To protect taxpayers and imftrove return accuracy, the National Taxpayer Advocate has 
repeatedly recommended that the tRS develop a strategy to improve preparer competence, 
visibility, and accountability. 

Recommendations 

The National Taxpayer Advocate recommends that the IRS tlevelop a comprehensive 
return preparer strategy that includes: (1) a recjuirement that all persons wlio prepare tax 
returns and interact with taxpayers obtain and use a unique identifying number (known 
as a I’TIN): (z) a requirement that all uncnrolled preparers pass an examination that tests 
basic rettmi preparation knowledge and thereafter complete periodic continuing education 
courses; (3) a public awareness campaign to inform taxpayers of preparer requirements; 

(4) creation of a publicly available database listing all certified preparers; {5) a largtvscale 
program of IRS preparer visits; and (6) due diligence requirements covering areas of 
significant non<oinpli:mce. 
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4. Appeals’ Efficiency Initiatives Have Not Improved Taxpayer Satisfaction or 
Confidence In Appeals 

Problem 

Tile Office of Appeab (Appeals) provides a vita! service to taxpayc^rs. However, the overall 
customer satisfaction rate for Appeals is low (65 percent), and satisfaction with campus 
Appeals operations was lower than for its 6eld offices iti FYs 2007 and 2008. Among 
unrepresented taxpayers, die customer satisfaction rate was only 53 percent in FY 2008. 
Moreover. Appeals has not conducted a taxpayer-based assessment to consider the taxpay- 
ers’ conference needs or preferences. The National Taxpayer Advocate is c;oncerned that 
Appeals' efficiency initiatives undermine its efferttveness and diminish its unique ability to 
listen to taxpayers anti settle their cases. 

Analysis 

From F Y 2006 to F Y 2008, Appeab prioritized improving its processes and cycle time over 
improving taxpayer service. Yet efficiency gains have not improved taxpayer satisfaction. 
Ralliev, Appeals' customer satisfaction surveys indicate that poor communication, untimely 
service, and deteriorating relationships with taxpayers are its greatest problems. Appeals 
fails to inform taxpayers of representation options, require employees to educate unrepre- 
sented taxpayers about the Appeals process, or notify taxpayers of delays and give them a 
reasonable time estimate for their appeals. Further, Appeals fails to analyze data and report 
on whether taxpayers arc receiving requested hearings. Campus specialization enabled 
Appeals to achieve reductions in cycle lime but it created other problems, rrtost notably 
the loss of local knowledge. The National Taxpayer Advocate believes taxpayers should be 
entitled to have hearings with local appeals or settlement officers when local extonomic cort- 
ditions or issues are involved, and urges Appeals to weigh taxpayer preferences carefully iri 
making local hearing.s available. 

Recommendations 

The National Taxpayer Advocate rc'commends that the IRS allocate resources and revise 
procedures to require that Appeals employees contact the taxpayer routinely while his or 
her appeal is pending: revi.se all uniform acknowledgment letters to include information 
on alternative forms of assistance, such as Low Income Taxpayer Clinics and TAS; revamp 
databases and qxiality measures to track and compile data in ail categories : conduct a 
taxpayer-foctised survey to help guide resource allocation decisions between carttpus and 
field Appeals; increase local office staffing so that at least one Appeals officer and one 
soUlenjeril <>f{ir(?r sit in oacli office; impioinoiit a pilot to Ivrdd closr-d-circuit videoconfer- 
encing between remote areas and Appeals offices; and require management 10 conduct 
non-evalualive early intervention and 100-day case reviews. 
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5. The iRS Lacks a Servicewide E-ServIces Strategy 

Problem 

The IRS faces martychalfenges in meeting the technological preferences of taxpayers and 
practitioners in their Interactions with the agency. While the IRS has developed a signifi- 
cant number of online toob. it appears to have no overarching strategy for developing, 
implementing, and improving its electronic services. The IRS should regularly motjitor 
taxpayer and practitioner preferences for service delivery and build upon the findings of 
the Taxpayer Assistance Blueprint (TAB) Strategic Plan and the Advancing e-File Study to 
develop a servicewide electronic services strategy. Such a strategy should address online 
account management, a direct filing option, 2-D barcode technology, and faster refund 
turnaround times. 

Analysis 

The TAB envisioned an “interactive and fully integrated, online tax administration agency" 
and recommended that the IRS develop service delivery channels similar to those offered 
by many targe financial irtstituiions. The IRS faces several obstacles in developing a new 
e-services application, including e-aulhentication, portal technology, and limited resources. 
However, various studies an<l .survey data substantiate the need for a comprehensive e 
services strategy. The IRS should study the experiences of other governmental and private 
entities that have moved their services online to learn about the obstacles, usage, and 
impact on "customer” behavior they encountered. 

We are pleased that the IRS has committerl to carry out or consider the following initia- 
tives: (i) create a cross functional e-services governance body; (a) conduct a study similar 
to the TAB for both Small Business/Self Employed (SB/SE) taxpayttrs and exempt organiza- 
tions; (3) implement 2 D barcoding or similar technology to process paper returns; and (4) 
develop servicewide e authentication and portal strategics. 

Recommendations 

The National Taxpayer Advocate recommends that the IRS improve its filing template and 
develop a direct filing portal; reduce (he refund turnaround time to the shortest length 
possible with publication of actual refund delivery times; include a Revenue Protection 
Indicator in the acknowledgement file to indicate potential compliance issues: create a 
Treasury stored value card and immediately publicize that taxpayers may use their exist- 
ing stored value cards to receive refunds during the 2010 filing season; and develop an 
online account management program to enable taxpayers to monitor their tax accounts and 
resolve account issues securely over the Internet. 
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Taxpaj^r Service Issues 

6. Beyond EITC: The Needs of Low Income Taxpayers Are Not Being Adequately Met 
Problem 

Individuals with incomes below the jwverty level make up 12.5 percent of the United 
Slates {Kipulation, or 37 million people. These taxpayers often face issues that impact their 
interaction with the IRS and thus require atsfomized service solutions, particularly in the 
audit and collection context. The IRS lacks a comprehensive low income taxpayer strate^gy, 
instead relying on 3 piecemeal approach to servir^ this taxpayer population that does not 
incorporate into enforcement activities and training what it has learned through Taxpayer 
Assistance Blueprint and Earned Income Tax Credit (EITC) research. Additionally, the IRS 
often fails to involve TAS and the Low Income Taxpayer Clinics in projects where it does 
not consider the specijk. impact on low income taxpayers, resulting in the need to rework 
projects when ihe impact becomes obvious. A “one size tits all" a[)proach does not meet the 
needs of the low income taxpayer population. 

Analysis 

Low income taxpayers face barriers to service that differ from other taxpayer populations, 
There are costs to being poor. Living in some j)oor neighborhoods restricts residents' 
access to banks, since many such neighlxtrhoods have no bank branches, offering only 
expensive check-cashing services, loan sharks, or .subprime lenders. The poor may not have 
acces.s to remetlies that require money. Low income taxpayers tend to be more transitory 
than the general population, with 27.5 percent of those below the poverty level moving in 
2007 while only 15 percent of the general population moved during the same time. 

These issues and others present a challenge for the IRS as it develops products, programs, 
notices, and forms that impact thi.s population. Despite the specialized needs of' the low 
income population, the IRS lacks a strategic, cross-functional approach toward meeting 
the needs of low income taxpayers. While its work in certain areas, such as the EITC, is 
commendable, the IRS fails to put forth a similar effort in other areas where low income 
taxpayers need assistance, particularly with respect to post-filing activities such as audit 
and collection. Low income taxpay<?rs encounter lax issues beyond just the EITC, and tlte 
IRS lias not addressed many of these areas sufficiently. 

Recommendations 

The National Taxpayer Advocate reojmmends that the IRS develop a more aimjirehensive 
strait^ to assist low income taxpayers In complying with their lax obligations and availing 
themselves of taxpayer rights by (t) partnering with TAS to complete a post-filing needs 
assessment of low income taxpayers, which woultl encompass issues other than EITC; 

(2) partnering with TAS to create Iraming videos on working with taxpayers with special 
needs; (3) creating business measures that assess the impact of IRS programs on low 
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7. U.S. Taxpayers Located or Conducting Business Abroad Face Compliance 
Chalienges 

Problem 

U.S. taxpayers living or conducting business abroad Face serious challenges in understand 
ing and meeting their federal tax obligations. These taxjiayers may be confused by the 
(.om[)lesity of international tax law or overwhelmed by the prospect of figuring out what 
the IRS requires. Many taxpayers also remain unclear about mandatory self-reporting on 
foreign financial accounts, whkh is required even if no tax is due. The IRS does not pro- 
vide adequate service or sufhciently consider these taxpayers' tteeds and preferences. This 
lack of service creates an unfair burden on these taxpayers to independently meet their 
obligations, and places them at risk of additional penalties if they fail to do so. 

Analysis 

It is estimated that more than seven million American citizens reside abroad. Altbough 
U.S. citizens are required to file U.S. Income tax returns regardless of their residency status, 
IRS data show that only 462.340 taxpayers {or 6.6 percent) filed rettiriis from a foreign 
address in lax ye;ar 2007. At the same time, 239,287 small businesses conducting business 
abroad {or 97.3 percent of all known exporters) must cope with additional tax complexitie.5. 
Considering their geographical isolation from the IRS and U-S- private sector tax scrvice.s, 
these taxpayers are at a clear disadvantage compared to their counterparts located in the 
United States. U.S. citizens and small businesses living or operating abroad require the 
same level of service and information about their tax obligations as all U.S. taxpayers. 

Recommendations 

The National Taxpayer Advwate recommends that the IRS develop a comprehensive 
strategy to assist U.S. taxpayers located or conducting business abroad that includes (i) 
identifying U.S. taxpayers located or conducting Uisincss abroad and as,se8sing their filing 
compliance rale; (2) creating an outreach camjtaiga, including a dedicated web page for 
small busincsse.s. specifically targeting problems facing this taxpayer population based on 
a survey of needs and preferences of U.S. taxpayers abroad; (3) devoting more tax attache 
posts to taxpayer service, including reinstatement of in-persoti taxpayer service to U.S. 
laxpayc^rs residing in Mexico; {4) o[)ening case resolution rooms at tax attache posts and 
during tax venues abroad; and {5) implementing a pilot pre-filing agreement program for 
.small businesses with reduced fees and reduced filing fees for the advance pricing agree- 
ment program for businesses with assets of S 10 million or less. 
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Examination Issues 


8. The IRS Correspondence Examination Program Does Not Maximize Voluntary 
Compliance 

Problem 

In an effort to maintain 'audit cover^e' (i.e., the percentage of retunts examinee! by the 
IRS), the IRS significantly expanded its use of correspondence examinations - from 54 per 
cent of all examinations in FY 2000 to 72 percent of all examinations in FY 2008 - without 
first doing the research necessary to know if these audits acttially increase or decrease vol - 
untary compliance by the taxpayers now subject to them. An increase in audit coverage at 
the expense of quality may actually reduce voluntary compliance if taxpayers conclude that 
an examination will not detect tax cheating, or that the audit process is arbitrary or unfair. 

Analysis 

For some taxpayers or issues, correspondence examinations are more likely to reach the 
wrong restih becatise of coramimication difficulties and the limited scope of the,se audits. 
For example, it is difficult for the IRS to detect unreported income when conducting exami- 
nations by correspondence. Examinations of issues that require a significant amount of 
dtKumeniation or explanation, such as employee business expense deductions, also present 
challenges. Examinations of low income taxpayers involving complicated issues such as 
the Earnexi Income Tax Credit (EITC) may be particularly problematic. 

A study of cases in which a correspondence examiner had denied the EITC and the taxpay- 
er subsequently requested audit reconsideration found that communication and documen- 
tation difficulties in the original examination prompted 42 percent and 45 percent, respec- 
tively, of the requests for audit rwonsideration, Forty-three percent ultimately received the 
EITC, and the amount received was, on average, 96 percent of what the taxpayer claimed on 
the original return. In essence, the likelihood that the IRS had obtained the right result the 
first time was not much better than a coin toss would produce. The IRS i.s working with 
TAS to address certain documentation challenges. It also has tentative plans to study tl\e 
results of correspondence and field audits of similar issues, which cotild be informative. 
However, before completing this research, the IRS plans to increase its use of correspon- 
dence examinations for complex issues. 

Recommendations 

The National Taxpayer Advocate recommends the IRS research the impact of different 
types of examinations on voluntary compliance: commence the research it i.s planning 
in this area: not expand the use of correspondence examinations to more complex issues 
before completing research to know the effect of such e-xaminations; and continue working 
with TAS to address the documentation issues presented by correspondence examinations. 
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9. The !RS Examination Function Is Missing Opportunities to Maximize Voluntary 
Compliance at the Local Level 

Problem 

l.ocal examination projects (called “compliance initiative projects" or ClPs} that rely on local 
data sources or utilize local partners, can often uncover unreported business income - 
including income from the cash economy, which represents the largest portion of the tax 
gap - more effectively than national return selection techniques. Because local small busi- 
nesses communicate with each other, this approach can also have a greater indirect effect 
on voluntary compliance than seemingly random examinations. The IRS coitld leverage 
the positive effects of local ClPs by using a multhfunctiona! approach, for example, by 
doing outreach and education in the same community. However, it does little to encourage 
the developmerU of local ClPs and has no national measures that catt reliably distinguish 
good ClPs from bad ones. As a result, the IRS is missing opportunities to maximize volirn- 
lary compliance at the local level. 

Analysis 

The IRS does not specifically allocate resources to pursue ClPs. which are "discretionary" 
work, but has urged the area offices to develop CfPs by including a statement to that effect 
in the Small Business/Seif-Entployed division Examination Program Letter. However, the 
letter does not encourage Examination employees to work with other functions and local 
partners, using local data .sources. Nor does it specifically encourage the use of ClPs to 
address noncompliance by cash economy businesses. During FY 2008 and FY 2009, the 
IRS initiated 55 and 72 ClPs respectively. However, of the 72 ClPs in FY 2009, only one 
involved another IRS function, only seven utilized state or local data, and we ccjuld not 
determine how many of these focused on cash economy businesses, The IRS believes 
that atrrenl examination measures such as dollars per hour, average dollars per return, no 
cViange rales, and relalcfl return piok-up percentage are sufficient, and does not believe that 
additional measures are necessary. However, the IRS'.s goal is to increase voluntary compli- 
ance, which these measures do not capture. For example, some ClPs that generate small 
assessments may have large effects on voluntary compliance. Thus, the IRS statement that 
better measures are unnecessary is akin to taking the position that our goal is to win the 
World Series, but we do not believe it is necessary to keep score. 

Recommendations 

The National Taxpayer Advocate recommends the IRS work with its research function to 
develop btdter measures for tlie CIP pre^ram or at leattl better ways to atialyze and evaluate 
CIP results and require each area examination function to do at least some CIP work with 
other IRS functions and local partners, using local data sources io address noncompliance 
by local cash economy businesses. 
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10. The IRS Does Not Know if It is Using State and U}cai Data Effectively to Maximize 
Voluntary Compliance 

Problem 

The IRS’s use of slate and local data - such as sales tax data ~ to detect unreported income 
could prompt taxpayers operating in the cash economy to report more of their income that 
is not subject to federal information reporting. Thus, selecting returns for examination 
using state and local data could be a particulariy effective way to increase voluntary compli- 
ance. However, the IRS has no measures to show whether returns selected for exatniiiation 
using one type of data are better at promoting voluntary compliance than another. As 
a result, it may be difficult for die IRS to justify selecting many returns for examination 
based on the state and local data. 

Analysis 

The IRS receives state income, sales {e.g., from sales tax returns!, and withholding informa- 
tion as part of its State Reverse File Matching Initiative {SRFMI}. It receives state and local 
audit reports as part of its State Audit Report Program (S ARP). It also exchanges employ- 
ment tax audit reports, audit plans, participates in side-by-side examinations with state and 
local government agencies, and collaborates on outreach and educational opportunities as 
part of its Questionable Employment Tax Practices (QETP) Program, 

Returns selected using SRFMI or SARP data are generally less likely to result in “no 
changes" {t.e., lower no-change rates) and more likely to yield higher dollars per hour than 
comparable returns selected by other methods. However, returns selected using QETP data 
generally had higher no change rales and lower dollars per hour. The IRS acknowledge.s 
that traditional metrics are not gt>od measures for the QETP program because they do not 
capture the impact of the program on future compliance. 

The IRS Is working to develop measurable objectives for the SRFMI program, It also plans 
to undertake research that may generate plausible estimates of the impact of examina- 
tions on compliance. According to the IRS. however, it "may not be possible to distinguish 
between examinations based on such things as the types of state and local data used." 

Recommendations 

The National Taxpayer Advocate recommends the IRS design research to yield actionable 
information about the impact of examinations on voluntary compliance {e.g.. whether us- 
ing state and local data increases the impact of examinations on voluntary compliance) and 
develop practical measures (or analysis) for use in evaluating the overall success of audits 
using Slate and local data, as discussed above in connection with ClPs. 
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11. The iRS l^cks a Comprehensive “income” Database that Could Help identily 
Underreporting and improve Audit EffKtlency 

Problem 

A comprehensive database containing all data relating to gross receipts such as credit 
card information reports (when available), sales tax data, and currency trarssaction reports 
~ could help the IRS improve its system of selecting returns for examination and overall 
audit efficiency. Because no such database exists, the IRS has room to improve its ability t<3 
detect unreported income - the lai^st component of the tax gap. 

Analysis 

The IRS generally agrees 'multiple forms of gross receipt information need to be electroni- 
cally accessible to properly addr^s underreporting and non-reporting during selection, 
classification, matching, and examination processes." Some receipt-related data is available 
on two systems: the Compliance Data Environment (CDE) and the Integrated Production 
Model (1PM). For technical reasons, however, CDE is better for ca.se building and IPM is 
better for return selection. Accordingly, the IRS plans to add certain data to IPM, and ex- 
pand its functionality and customer base as funding and resources allow. If implemented, 
these plans would permit the IRS to expand the use of IPM beyond case selection to case 
building. 

Recommendations 

The National Taxpayer Advocate recommends the IRS add more receipt- and asset-related 
data to IPM, such as State Audit Report Program data, cash payments {i.e., Bank Secrecy 
Act Program data), taxpayer bank account data, and credit card information reporting data 
(when available) and create or modify applications to access IPM data so the IRS can use 
the data for both automated income tax return selection and case building. 
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12. The iRS Does Not Have a Significant Audit Program Focused on Detecting the 
Omission of Gross Receipts 

Problem 

Specialized examiners who focus on detect!!^ unreported income conduct ait insignificant 
number of examinations. As a result, there is room for improving the IRS’s ability to detect 
unreported income - the largest component of the tax gap. 



Anofysis 

The IRS expects all examiners to detect unreported income. Recognizing the benefits of 
specialization, however, it has two specialized programs for detecting unreported income: 
the Special Enforcement Program (SEP) and the Offshore Compliance Initiative Program, 
which is a part of the Abusive Transaction Program. Because the SEP group focuses on 
intentional underreporting of legal and illegal income {i.e., fraud) and the Offshore group 
focuses on taxpayers with a connection to offshore transactiotis, however, these groups will 
not address income unreporled by taxpayers whose intent is difficult to prove and who do 
not have an offshore connection. 
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Moreover, these specialized groups closer! fewer than 9,525 examinations in FY 2008 - only 
0.62 percent of the total - and not all of these focused on unreported income, The draft 
FY 2oto Exam Plan allows for an increase in SEP 'nonose time" of 16.25 staff years, The 
IRS is also expanding its offshore groups. However, when we consider that unreported 
income is the single largest component of the tax gap, more than 80 percent of all indi- 
vidviat examinations are conducted by correspondence (a proces,s ill-siiitecl for detecting 
unreported income), and less than one percent are conducted by specialized groups, the 
proposed increase may not be adequate. Moreover, the SB/SE operating division is losing 
the examiners in its Offshore group, as the IRS is transferring them to the Large and Mid- 
Size Business division. This reorganization could potentially reduce the resources devoted 
to detecting unreported income by domestic businesses operating in the cash economy. 

Recommendations 

The National Taxpayer Advocate recommends the IRS create a specialized group {or 
expand the size and scope of existing groups) to focus on detecting unreported gross 
receipts by taxpayers whose income is not subject to information reporting without regard 
to the offshore or intentional aspects of any underreporting. She also recommends that the 
IRS provide these specialized groups access to information that would fie available in the 
“income" database proposed above. 
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13. The IRS Has Delayed Minor Tax Form Changes that Would Promote Voluntary 
Compliance and increase Audit Efficiency 

Problem 

The IRS has declined to make two simple changes to tax forms that could help maximize 
voluntary compliance. By adding a line to Schedule C to break out income not reported 
on Forms 1099 {e.g., cash) the would remind taxpayers that cash receipts are actually 
taxable. This one line could potentially improve voluntary compliance, as well as the IRS's 
ability to identify those wtw> are not properly reporting cash sales. 

Adding two chedtboxes to tmsiness tax returns to highlight information reporting require- 
ments could have a similarly positive effect. Taxpayers report more than 95 percent of all 
income subject to information reporting but less than 50 percent of the income that is not. 
Thus, if it reduced inadvertent failures by payors who are required to file information re- 
turns, these checkboxes could increase compliance by prompting payees to report amounts 
shown on these returns. 

Analysis 

In her 2005 Annual Report to Congress, the National Taxpayer Advocate recommended 
these form changes. The IRS agrees that these changes may have a positive impact on 
compliance, but has not agreed to make them. On one hand, it has suggested that an 
Information Reporting and Document Matching team, which includes a TAS representa- 
tive, is reviewing and revising the Schedule C and business returns as part of its plan to 
implement the new credit card receipt and basis reporting rules. On the other hand, It has 
also stated that it neerls to weigh the benefits and burdens of the proposed changes before 
implementing them, and has not yet begun to do so in the four years since tlie National 
Taxpayer Ativocale first niadt! thes<? recomnH'udations. 

Recommendations 

The National Taxpayer Advocate recommends the IRS set a date by which it will complete 
any analysis of the benefits and burdens of the simple form changes (described above) that 
it deems necessary and, unless the IRS shows the burdens of these form changes outweigh 
the bcnefit.s, set a dale by wiiiclt it will implement iheni. 
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Collection Issues 


14. The Steady Deeitne of the IRS Offer in Compromise Program is Leading to Lost 
Opportunities for Taxpayers and the IRS Alike 

Problem 

The uiidenitilization of offers in compromise (OlCs) directly conflicts with both the IRS's 
policy statement for the OiC program and Congress's intent for its use, as evidenced by the 
72 percent decline in the numl»r of offers that the IRS has accepted from FY 2001 to FY 
2009. This decline is particularly troubling given that the IRS maintains a "currently not 
collectible" inwntory of nearly $61 billion (representing over 2.8 million taxpayers). While 
the National Taxpayer Advocate applauds recent IRS efforts to improve the OIC program, 
she remains concerned that these steps will not reform the OIC program sufficiently to con- 
vince taxpayers that the offer is a viable alternative in the IRS's collection strategy, rather 
than a separate program designed for only a select few. 

Analysis 

An OIC is an agreement between a taxpayer and the government wherein, after reviewing 
the taxpayer's specific circumstances, the government accepts payment of less than the 
full amount owed in exchange for the taxpayer's promise to abide by the tax laws for at 
least five years. Today, a taxpayer must complete more than too steps in a 44-page pack- 
age to apply for an OIC. These forms and instructions create confusion for most taxpayers 
and erode opportunities for the IRS to receive acceptable OICs. Once the IRS receives an 
offer, it generally is sent to a centralized function for processing and evaluation. Although 
intended to increase processing efficiency, centralization of the IRS's offer program has 
created a "botilcneck" for processing a growing number of seemingly acceptable cases with 
a limited number of employees. Additionally, the IRS does not maintain any meaningful 
local presence for Its OIC investigations. Finally, the imposition of a user fee on November 
1. 2003, and the down payment requirement imposed by the Tax increase and Prevention 
Reconciliation Act of 2005 have further discouraged taxpayers from submitting OICs. 

Recommendation 

For the IRS to restore credibility and viability to Us OIC program, the National Taxpayer 
Advocate recommends that the IRS conform its OIC procedures to more closely follow 
Policy Statement P-5-ioo; evaluate OICs in light of the IRS collectibility curve that shows 
little or no revenue from taxpayers whose lax liability has aged more than three years; 
place liu? ability to work and accept OICs back in the revenue officer '.s coiiectioti tiKiikit; 
revise Form 656, Offer in Compromise, to eliminate taxpayer substantiation and large 
amounts of documentation upon submission; and revise procedures so that OIC personnel 
discuss the taxpayer's financial information and the terms of tlie offer with the taxpayer at 
the outset of the offer negotiation. 
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15. iRS Policies and Procedures for Collection Statute Exf^ration Oates Adversely 
Affect Taxpayer 

Problem 

The IRS conlinues to miscalculate a>UecUon statute expiration dates {CSEDs) and has not 
addressed lengthy CSEDs on certain taxpayer accounts. As of September 24. 2009, more 
than 4,600 taxpayers have acoMinls with CSED extensions that would violate IRS policy if 
entered into today. Moreover, a review of collection-related ca.ses in TAS inventory found 
that over 60 percent contained one or more miscalculated CSEDs. 

Analysis 

Generally, the IRS must collect a taxpayer’s liability within teti years after it is assessed. 

By statute, various conditions and agreements suspend or extend the period for collection. 
TAS must submit numerous requests to the IRS operating divisions and functions to re- 
solve CSED problems. We recently reviewed 50 collection-related cases in TAS inventory to 
determine the extent of incorrect CSED calculations. Thirty three of the 50 cases involved 
multiple issues that could affect the CSED, and 31 of them contained one or more miscal- 
culated CSEDs. When it miscalculates a CSED, the IRS may take unnecessary action and 
force taxpayers to overpay or utiderpay their tax liabilities. Further, the National Taxpayer 
Advocate is concerned that the IRS continues to neglect a group of taxpayers with CSEDs 
that were unreasonably extended in the past Before the IRS changed its policy regarding 
CSED extensions pursuant to the IRS Restructuring and Reform Act of 1998, it was com- 
mon for IRS Collection personnel to extend collection statutes for periods as long as ten, 

20, 30, 40, or even 50 years in conjunction with an IRS installment agreement. Moreover, 
the IRS’s limited training involving CSED issues and employees who lack skills to properly 
calculate CSEDs cause erroneous CSEDs, white a lack of centralization for CSED issues 
prolongs case resolution. 

Recommendation 

The National Taxpayer Advocate recommends that the IRS shotdd permanently resolve 
excessively tong CSEDs by writing off any balana; due on accounts with CSEDs greater 
than the original CSED plus five years {absent other extensions allowed for by law); provide 
comprehensive training and continuing education to all empioyt^es who work with CSEDs 
so they can Identify problematic CSED cases to refer to a centralized CSED unit; develop 
systems that can identify CSED problems so they can be resolved quickly; and establish a 
centralized tinil to work difficult CSED cases. 





16. The IRS's Approach toward Taxpayers During and After Bankruptcy May impair Their 
“Fresh Start” and Fdture Tax Compliance 

Problem 

The number of bankruptcy fiiings in the United States has increased by 31 percent from 
calendar year 2007 to 2008. Accordin^y. the effect of bankruptcy law on tax debts is often 
confusing to taxpayers and their representatives. Even if the tax is dischargeable, the 
IRS can coiled the discharged tax by enforcing its lien interest on exempt, abandoned, or 
exdiideti property. Yet the IRS provides inadetjuate guidance to its employees trying to col- 
lect from the value of this property, which can lead to irrational case decisions. Moreover. 
IRS policies that allow a notice of federal tax lien to indefinitely remain on file (based on a 
subjective determination that has no checks or balances), can needlessly harm a taxpayer’s 
ability to make a fresh start outside of bankruptcy. 

Analysis 

Current IRS procedures place a heightened emphasis on automatically pursuing collection 
from exempt, abandoned, or excluded property post-discharge while failing to provide 
adequate instruction to IRS employees on the valuation of these assets. Moreover, IRS poli- 
cies encourage allowing pre-petition NFTLs to remain on file (sometimes indefinitely if the 
taxpayer owned real property) when all the underlying taxes have been dischargetl, even 
though there may be no collection potential or planned collection activity. The detenitina- 
tion to do so is made without any managerial oversight and the IRS does not revisit or 
track the lien unless the taxpayer submits full payment or requests another type of lien 
certificate {e.g., discharge, subordination, or withdrawal), or the statutory period of limita- 
tions for collection action expires. Finally, a review of current post-bankruptcy procedures 
and communication efforts reveals that the IRS often falls short of properly educating and 
working with taxpayers to help them resolve their dischargeable and non-dischargeable tax 
debts. 

Recommendations 

The National Taxpayer Advocate recommends the IRS develop and implement (‘xplicit 
guidance requiring managerial approval of ail post-discharge lien retention determinations; 
track how many liens survive bankruptcy, how many are later released, aivd how much rev- 
enue is collectetl as a result of leaving these liens on the taxpayers’ assets and use these data 
to analyie the effectiveness of the program; permit revenue officers to retain control over 
nondischargeable debts while investigating collection potential from exempt, abandoned 
or excluded assets: work with the U.S. Bankruptcy Courts to include staffers to be sent out: 
with notices that contain information on tax debts during and after bankruptcy; and revise 
demand letters to provide taxpayers with better information about botii their dischargeable 
and nondi.schargeab)e debts. 
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Tax Administration Issues 


17. PonzI Schemes Present ChaUenges for Taxpayers and the IRS 
Problem 

T he infamous Madoff PonzI scheme - reportedly involving over $50 biilion and 1 5.400 
investors - came to light in late 2008. This single scheme had the potential to increase the 
doHar amount of theft loss claims more than 15-fold, Ponzi scheme.s create problems for 
both taxpayers and the IRS. When Ponzi victims learn that previously reported investment 
income does not actually exist and they have lost much or all of their initial investment, 
they face a number of tax -related questions. Tax-exempt victims may also face tax report- 
ing and compliance questions. 

Analysis 

The i RS addressed some Ponzi-rclated questions by posting frequently asked questions on 
its website and issuing Revenue Ruling 2009-9, which answers some legal questions, and 
Revenue Procedure 2009 20, which provides a safe harbor that allows victims to sidestep 
a number of difficult facttial issues. The IRS also established a Ponzi schemes steering 
committee and working group. The working group issued a draft rejiorl recommending 
the IRS issue additional guidance. The IRS generally responded to the Madoff scheme very 
well, but its recent guidance still does not answer many of the Ponzi related tax questions, 
such as: 

■ How indirect investors - those who invested through intermediaries ••• are to be 
treated for tax purposes; 

■ When to amend prior-year returns to eliminate "phantom income" income taxpay- 
ers reported but never received (including what documentation would establish the 
phantom income was not constructively received); 

■ How to report any clawbacks (i.c., the legal requirement to repay distributions from 
the Ponzi scheme as part of a bankruptcy proceeding); 

■ How these same rules apply to private foundations: 

■ How to apply tlie private foundation distribution rules; and 

■ How private foundations may avoid the jeopardy lax. 

Less noteworthy Ponzi schemes surface on a regular basis. Without adtlitional guidance, 
victims of these schemes will continue to face complicated tax questions at a time when 
they can least afford expensive tax advice. Answering Ponzi related questions one at a time 
is n(3t the best approach for the long term. 




Recommendations 


The National Taxpayer Adwxrate recommends that the IRS ptibiish additional guidance, 
or at least publish answers to more of the most common questions, and also consider the 
Ponz! Schemes Working Group's rerommendalions. i 
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18. IRS Power of Attorney Procedures Often Adversely Affect the Representation Many 
Taxpayers Need 

Problem 

Tax professionals play a significant role in lax administration by faciiitatbig return process 
ing and representing taxpayers in audits and controversies. When the !RS fails to timely 
recognize a valid power of attorney (POA), taxpayers may experience difficulties. IRS 
processing of POAs also harms taxpayers in cases where the IRS improperly bypasses the 
designated representative or does not notify a taxpayer employer about a change of addre.ss 
initiated by a third party payer. 

Analysis 

IRS employes cannot discuss taxpa)^r issues with a tax professional without confirmation 
that the taxpayer has authorized a designated representative. The IRS utilizes a system 
calk'd the Centralized Authorization File (CAF) to keep track of POAs. I RS policy is to send 
all original correspondent to the taxpayer and provide a copy to the taxpayer’s authorized 
representative unless the taxpayer has indicated otherwise. However, certain automated 
systems {such as the Automated Offer in Compromise and tlie Automated Lien System) 
are not linked to the CAF, which causes delays in sending copies of IRS correspondence to 
taxpayers’ representatives. 

The IRS systems cannot distinguish cases where a POA is applicable to only one taxpayer 
on a joint return. Due to this limitation, the IRS may lx: affc*cting the rights of the unrepre- 
sented spouse by treating the rcpre.senlative as though he or she represents both spouses. 
The IRS is aware of this systents flaw and is working on reprogramming systems to allow 
for separate POAs for each spouse on a joint return. 

The Low Income Taxpayer Clinic program helps qualifying organizations provide assis- 
tance to low income taxpayers in resolving tax disputes with the IRS for free or a nominal 
fee. Some clinics are associated with a law or accounting school, with students working 
under the supervision of a faculty membt:r. If a student is unable to fully resolve the 
taxpayer’s i5sue(s) before the semester is up, the LITC often will transfer the case to another, 
student volunteer. Current POA guidelines make such transfers burdensome and time 
consuming, exacerbating the tax complications for low income clients. 

Recommendations 

Tlie National Taxpayer Advocate recommends that the IRS systemically upload taxpayer 
representative information dir«:tly from the CAF to the other automated systems such 
as tlie ALS; develop additional guidance and proctxlures to manually itiput and monitor 
the POA information; allow LITC directors to renew and revoke their student representa- 
tives’ authorizations simply by submitting the changes in writing without submitting a 
new Form 2848; assign a CAF unit employee dedicated to LITC POA issues; establish a 
cost effective process for gathering and measuring taxpayer and POA complaints on direct 
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19. The IRS IVlismanages Joint RIers’ Separate Accounts 

Problem 

Taxpayers who file joint returns are jointly and severally liable foi atiy deficiejicy or tax 
due, and ihe IRS usually maintains a single account to keep track of their joint liabilily. 
Sonietimes, however, the IRS creates separate acccmnts for joint return filers to accomiiio 
date changes in the taxpayers' circumstances. Taxpayers are harmerl when the IRS mis 
manages these separate accounts, designated as MFT 31 accounts {or on occasion as Non 
Master file or NMF accounts). 

Analysis 

IRS syst«?ms are unable to determine the extent to which the IRS fails to properly cre- 
ate separate accounts for joint filers. Even when it properly creates separate accounts in 
resfjonse to a triggering event, the IRS may miscalculate the period of limitations on collec- 
tion with respect to a separate account or may apply payments to the wrong account, and 
an IRS laxpaytir assislor may not realize that separate accoujits exist. Those malfunctions 
may load to impermissible collection activity and confusion about the exi.stence f)r atnount 
of the taxpayer's liability. Finally, the IRS may improperly disclose one joint filer’s personal 
information to the other filer's repre-seutative. 

Recommendations 

The National Taxpayer Advocate recommends the IRS develop a system to ascertain 
whether to create an MFT 31 or NMF account in response to a triggering event and report 
when a required account is not opened. Moreover, the IRS should monitor those accounts 
closely to ensure that they correctly reflect payments and collection action is not improper. 
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20. Targeted Research and Increased Collaboration Needed to Meet the Needs of Tax- 
Exempt Oiganizations 

Problem 

Tax-exempt organizations must meet tax compliance and reporting obligations that cars be 
surprisingly complex. Smaller oiganizations, which constitute the majority of the tax- 
exempt sector, are more likely to face this complexity without the assistance of professiofral 
lax preparers. The IRS acknowledges that small exempt organizations (EOs) need special 
help complying w'ith the tax law. but it has no way to obtain comprehensive information 
about the services EOs need from the IRS or how they prefer to receive them. Further, 
the informational and educational needs of 1.8 million diverse tax exempt organizations 
are primarily supported by nine IRS employees in the Exempt Organizations Customer 
Education and Outreach group within the Tax Exempt and Government Entities division. 
The "research gap' regarding the characteristics of the EO population, together with this 
inadequate staffing levd, places the IRS in the position of using a one-size-fits-ali, Internet- 
based approach to delivering wrvice and helping organization.s understand their reporting 
responsibilities. 

Analysis 

In early 3005, roughly half of all EOs were staffed entirely by volunteers and another third 
had fewer than ten employees. Surveys indicate that organizations are dealing with their 
own fiscal stress by eliminating or decreasing staff positions and relying more heavily on 
volunteers to carry out administrative functions, including tax compliance activities. The 
purpose of a Taxpayer Assistance Blueprint, like the one the IRS developed for individual 
taxpayers, is to provide a methodology for obtaining comprehensive information about the 
service needs and preferences of a specific taxpayer population. With this information, 
the IRS could design a specific plan to address the needs identified, and provide assistance, 
outreach, and support designed to meet the needs and preferences of specific segments of 
the tax-exempt population. The IRS should pay special attention to the educational needs 
of small and newly formed organizations that rely on volunteers to provide services and 
remain compliant. 

Recommendations 

The National Taxpayer Advocate recommends that the IRS design and implement an 
Exempt Organization Taxpayer Assistance Blueprint to formulate a targeted outreach plan 
based on research, and ase the resulting data to justify an increased level of funding for 
outreach and education to EOs, including a stronger presence in local communities. 
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21. The !RS Should Develop an In-House Cognitive Research Lab to Understand 
Taxpayer Behavior and Devise More Effective Products and Programs 

Problem 

The IRS does not adequately test its products, pre^ams, and assumptions prior to releasing 
notices, forms, or educational products to the public, or before embarking on new programs 
and changing processes or procedures that affect the ways in which the IRS interacts with 
taxpayers. Testing should be conducted in a Cognitive Research Lab prior to release or 
implementation in order to test assumptions and make adjustments based on the reactions 
of different taxpayer populations to the item or programs being tested. Failure to do so 
results in the IRS continuing to release products, programs, and initiatives without having 
tested the methods or assumptions made in developing them to determine if the approach 
is truly effective. 

Analysis 

A Cognitive Research Lab would permit the IRS to use professionals .such as psychologists, 
scKiologists, behavioral economists, ethicists, and others in combination with research staff 
to conduct tests with laxpayttrs and observe reactions to products, forms, notices, programs, 
and as.su!nplions while these items are being developed. Such testing would assist the IRS 
in the early development stages rather than encountering issues after a product, progratn, 
notice, or form has been released to the public- 

Recommendations 

The National Taxpayer Advocate recommetrds that the IRS enhance the effectiveness of 
tax administration by establishing a Cognitive Research Lab and collaborating with the 
National Taxpayer Advocate to study existing government and private sector cognitive labs, 
identify IRS employees who could be trained to staff the lab, and hire staff externally who 
provide skills and disciplines not otherwise available to the IRS. 
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Status Updates 

IRS’s Identity Theft Procedures Require Fine-Tuning 
Problem 

Identity theft occurs in tax administration when an individual intentionally uses the Social 
Security number of another person to file a false tax return or fraudulently gain employ- 
ment. When these types of identity theft occur, the victim often begins a journey through 
IRS processes and procedures that may take years to complete. 

Update 

The National Taxpayer Adwcate applauds the IRS’s recent improvements in procedures 
to assist victims of identity theft. For example, in September 2008 the IRS established a 
centralized unit dedicated to assisting identity theft victims, who can call a toll-free hotline 
(800-908-4490} to report their problems, obtain information, and take steps to protect their 
accounts. 

This centralized unit provides two essential services to identity theft victims. First, it 
serves as a central point of contact that interacts with other parts of the IRS as appropriate. 
Second, the unit conducts a global account review to identify all federal tax issues related to 
the identity theft and ensures that the responsible IRS functions have taken the appropri- 
ate actions to resolve the victim’s tax account issues. 



In 2008, the IRS began marking the accounts of victims with an electronic indicator if the 
victims provide the appropriate documentation of identity theft (a copy of a police report 
or identity theft affidavit, plus photo identification). In 2009, the IRS began to apply a 
series of filters known as "business rules" to any return filed with an SSN associated with a 
marked account. Business rules give the IRS an automated means of distinguishing valid 
returns from fraudulent ones. 

In this Status Update, we describe some of the challen^s the IRS faces as it begins to: 

■ Apply business rules to filter out fraudulent returns associated with accounts marked 
with the identity theft indicator; 

■ Provide global account review and monitoring for all identity theft victims; and 

■ Accept certain identity theft cases that historically have been worked by TAS. 
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Federal Payment Levy Program: IRS Agrees to Low Income Taxpayer Filter 
Problem 

Over the past several years, the National Taxpayer Advocate has expressed serious concern 
about the IRS's administration of the Federal Payment Levy Program (FPLP). The FPL-P 
is an automated system that allows continuous levies to be issued for up to 15 percent of 
federal payments due to taxpayers who have unpaid federal tax liabilities. 

Wliile FPLP levies can attach to a variety of federal sources of income, ranging front 
salaries to retirement income to federal contractor (or vendor) payments, the bulk of FPLP 
levy payments have historically been related to Social Security benefits. Although the FPLP 
initially employed an income filter to systeinically exclude taxpayers with income below a 
specified threshold, the IRS gradually phased out the filter and eliminated it altogether iii 
January aoo6. 

The IRS committed to work in partnership with TAS on a research project to deter- 
mine whether effective income and hardship filters could be created atid itiiplemented. 
However, the initial TAS and IRS effort to develop a filter did not yield an agreement as to 
the correct approach. 

Update 

After publication of the TAS study in the 2008 Annual Report to Congress, the National 
Taxpayer Advocate and the Director of Compliance in llie IRS Wage and investment 
Division met regularly to explore how to incorporate the TAS filtering model into existing 
IRS systems. We are pleased that the IRS has agreed to implement the low income filter 
(LIF) in January, 2011 for taxpayers receiving Social Security benefits. The LIF will exclude 
taxptayers from the FPLP if their estimated income is less than 250 percent of the poverty 
level guideline. The National Taxpayer Advocate commends the IRS for its efforts to 
protect taxpayers and looks forward to working with the IRS to monitor the effectiveness 
of this filter. 
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Legislative Recommendations 


Internal Revenue Code (IRC) J 78o3(c)(2){B)(ii)(VIII) requires the National Taxpayer 
Advocate to propose legislative recommendations to resolve or mitigate problems encoun- 
tered by taxpayers. This year’s report makes the following 1 1 recommendations (including 
a suite of five collection-related protections in recommendations 4-S) : 

1. Direct the Treasury Department to Develop a Plan to Reverse the “Pay Refunds 
First, Verify Ell^billty Later” Approach to Tax Return Processing 

Problem 

The IRS currently proces:»s income tax returns before it has a chance to process informa- 
tion returns, including Forms W-2. Wage and Tax Statement, and Forms 1099, which report 
the amount of interest, dividends, and other payments. This sequence makes little sense. 
From a taxpayer perspective, the sequence leads to millions of cases where taxpayers 
inadvertently make overdaims that the IRS does not identify until months iater, exposing 
the taxpayer not only to a tax liability but to penalties and interest charges as well. From 
the government's perspective, this sequence creates opportunities for fraud and requires 
the IRS to devote resource.s (0 retrieving refunds that should not have been paid and that 
it often cannot recover. This sequence also prevents the IRS from making pre-populaled 
returns available as an option to taxpayers. 

Analysis 

The IRS currently does not begin to match income reported on information return.^ against 
income reported on tax returns until after the filing season has ended. There are two over- 
riding reasons for this delay. First, the deadline for filing Forms W-2 and most Forms 1099 
Is March 31 - after most tax returns have U'en filed. Smmd, the tax filing season currently 
starts in mid-January, which makes it impossible for the IRS to receive and process infor- 
mation doaiments before it processes lax returns. 

Recommendation 

The National Taxpayer Advocate recommends that Congress direct the Treasury 
Department to prepare a report identifying the administrative and legislative steps re- 
quired to allow the IRS to receive and pn)cess information reporting documents before it 
processes lax returns. The Treasury Department should be givett a full year to prepare its 
report in light of the complexity of the issue and the actions that would be required of the 
IRS, the Social Security Administration, private employers, and financial institutions. The 
goal should be to fully implement required changes wiiliin five years of the time the report 
is completed. 
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2. Strengthen the Independence of the IRS Office of Appeals and Require at Least One 
Appeals Officer and Settlement Officer In Each State 

Problem 

Tiie Of fice of Appeals does not have an appeals officer or settlement officer in nine states. 
Appeals generally holds face-to-face hearings at the Appeals office closest to the taxpay- 
ers' residence or business. However, Appeak may hold conferences at other sites when 
feasible and necessary to provide a convenient conference opportunity. Appeals does not 
provide telephonic or correspondence hearings at the offices closest to the taxpayers when 
requested. 

The IRS has recently required all business units, including Appeals, to permit new employ 
ees from other business units to share any available workstations. In at least one situation, 
the IRS required new employees from its compliance function to use workstations in 
shared space with Appeals employees. Such an arrangement fosters the perception of a 
lack of independence and may compromise ex parte provisions. 

Analysis 

Nine years ago, tlie GAO reported that the IRS was actively assigning appeals officers 
to each state and considering video conferencing in rural or remote areas to implement 
S 3465(b) of RRA 98. However, Appeals has yet to adopt either reqiiirement. 

Appeals’ independence in fact and in appearance is necessary to protect a taxpayer’s right 
to a fair and impartial hearing. Recent intrusions by IRS employees on Appeals workspace 
threaten its independence and a taxpayer’s ability to detect ex parte communications. 
Appeals' declining independence may cause tax[>ayer dissatisfaction, and as a consequence, 
taxpayers may by|)as.s Appeals altogether in favor of noncompliance or litigation. 

Recommendation 

The National Taxpayer Advocate recommends that Congress require Appeals to have at 
least one appeals officer and settlement officer located and regularly available within every 
state, the District of Columbia, and Puerto Rico; ensure taxpayer access to telephonic, corre- 
spondence, or face-to-face hearings with the local Appeals office upon request ; and provide 
that each Appeals office maintain separate office space, separate phone, facsimile, and oilier 
electronic communication access, and a separate post office address from any !RS office 
co-!ocated with the Appeals office. 
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3. Exclude Settlement Payments for Mental Anguish, Emotional Distress, and Pain and 
Suffering from Gross Income 

Problem 

Damages or paymenls received as a result of a lawsuit or settlement agreemtmt on account 
of persona! physical injury or jrfiy^ica! sickness are excluded from income tax. However, 
damages or payments for mental angui^ emotional distress, pain, and sufferitjg - which 
are not awarded on account of physical injury or physical sickness - are includible in gross 
income. The difference in the tax treatment of physical and mental suffering was codi- 
fied in 1996 when Coj^ess amended Interna! Revenue Code S 104(a)(2) to authorize an 
exciusion from gross income sole!y of payments attributed to physical injury or physical 
sickness. Thus, for example,if a taxpayer is awarded compensation for depression due to 
sexual harassment in the workjjace. the award attributable to that compensation wotild be 
includable in gross income. 

Analysis 

Mental anguish, emotional distress, and pain and suffering c^ be caused by a physical/ 
chemical condition and may produce physical symptoms as well. Over the past few years, 
tioctors and researchers have made significant advances in identifying changes that occur 
in the brain when a person is plagued by mental illness. 

Althovigh it is increasingly accepted in the medical community that mental illness is caused 
by physicai/chemical abnormalities or changes in the body and may produce physical 
symptom.s - elTectively blurring the line between physical and mental suffering - the law 
continues to treat taxpayers differently according to their illness. 

Recommendation 

The National Taxpayer Advocate recommends that Congress amend IRC 5104(a)(2) to 
exclude from gross income payments receivetl as a settlement or judgment for mental 
anguish, emotional distress, and pain and suffering. 
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Collection Protections (Recommendations 4-8) 

4. Strengthen Taxpayer Protections In the Filing and Reporting of Federal Tax Liens 
Problem 

Current law does not require the IRS to verify the existence or the value of a taxpayer's 
property l>eforc filing a notice of federal tax lien (NFTL) in tiie public record, nor does it 
specify the factors the IRS must consider in making lien filing determinations. As a result, 
the iRS files most NFTLs automatically, without stibstantive iiuman review, after a simple 
verification that the amount due is correct. An imprudent NFTL filing has the potential to 
badly damage the financial welfare of tlie taxpayer and simultaneously reduce future tax re- 
ceipts from that taxpayer for years to come. In addition, the absence of statutory reporting 
periods for unpaid lax liens or lien events leads to inconsistent treatment of different lien 
ovi'iUs by credit reporting ^cncios and causes unnecessary financial distress for affected 
taxpayers. 

Analysis 

Tile NR'L filing and the information contained on the notice are included in consumer 
(credit) reports and therefore may impair a taxpayer’s ability to obtain financing, find or 
keep a job. and secure affordable housing or insurance. When a taxpayer ha.s tittle or no 
ability to pay the tax owed and has no assets from which to collect, an NFTL filing may 
further impede the taxpayer’s financial viability and ultimately undermine tax revenue 
and future compliance. For these reasons, the IRS should not automatically file NFTLs but 
Instead should carefully consider and balance these competing interesLs. In addition, the 
Fair Credit Reporting Act (FCRA) only provides a statutory reporting period for "paid" tax 
liens. As a result, an unpaid lien may remain on a credit report indefinitely, even when the 
underlying lien becomes unenforceable. The FCRA also does not regulate the reporting 
periods for Hen events contemplated by the tax code, such as lien withdrawals, lien releases, 
lien discharges, and self-relea.sing or erroneous liens. 

Recommendations 

The National Taxpayer Advocate recommends that Congress amend the tax code to provide 
clear and specific guidance about the factors the IRS must consider in making NFTL filing 
determinations; allow for pre-filing administrative review of IRS lien determinations by liie 
IRS Office of Appeals; and permit civil actions for damages in connection with improper 
NFTL filings or the IRS’s failure to make the required NFTL determinations. The National 
Taxpayer Advtx ale fiirllicr rwxjmmcnds amending the FCRA to set .sjx'cifir titm-lfamos lor 
reporting derogatory tax Hen information on credit reports. 






5. impose Coifectl<m Protections on Refund Offeets for EfTC Recipients 


Problem 

The complexly involved in claiming the earned income tax credit (EITC) can undercut the 
program's intended purpose by leading well-intentioned taxpayers into financia! hardship. 
Because the EITC is designed to tenefit low income taxpayers, many taxpayers whose EITC 
claims are initially paid and then denied on audit have already spent their refunds. Other 
low income taxpayers may have iiabiliti^ as a result of IRS document matching or incor- 
rect treatment as an independent contractor (and thus subject to self-employment tax). 

If the taxpayer has no means of paying the tax owed, the IRS will offset future refunds, 
potentially including the entire EITC portion of these refunds. Thus, the taxpayer could 
lose TOO percent of the EITC to which he or she would otherwise be entitled in a given year, 
due to the refund offset to satisfy a previous debt. 

., 4 na/ysis 

The United Kingdom (UK) has enacted protections to prevent the government from offset- 
ting tax refunds attributable to certain tax credits. Her Majesty’s Revenue and Customs 
(HMRC) is generally reslrictetl in the amount of credit it can offset to satisfy a previous 
year tax debt. Specifically, if HMRC determines that a taxpayer overclaiined a tax credit in 
a previous open year, the agency will collect the overpayment by reducing the claimant’s 
payment for the current year. However, the UK has a graduated set of lintits, with the 
default limit set at 25 percent, on the amount of the credit payments HMRC is permitted to . 
offset in a given year. 

The National Taxpayer Advocate recommends that, like the UK, Congress should limit the 
amount of the current year federal tax refund attributable to EITC the IRS can offset to 
satisfy a governmental debt. Spccilically. Congress should prohibit llu; IRS from offsettitjg 
more than 15 percent of the portion of the refund attributable to the EITC. Congress has 
already detennined the 15 percent figure to be an appropriate ceiling for Social Security 
payments in the FPLP program. In fact, the EITC population is analogous to the popula- 
tion receiving Social Security benefits. Thus, the 15 percent limitatiort deemed appropriate 
for FPLP is equally appropriate in refund offsets of EITC proceeds. 

Recommendation 

The National Taxpayer Advocate recommends that Congress amend IRC S 6402 by adding 
language to limit the amount of the tax refund attributable to the EITC that the Secretary 
can offset pursuant to IRC SS 6402(a) through (e). The provision should prohibit the 
Secretary from offsetting the refund by more than 1 5 percent of the portion attributable to 
the EITC. 
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6. Apply Uniform Limits and Extensions to Levy Actions on Social Security BeneHts 


Problem 

Tile iRS levies Social Security benefits either by issuing a paper levy to the Social Security 
Administration (SSA), for up to too percent of the taxpayer's payments (less any exemp- 
tions), or by systemically issuing a levy through the Federal Payment Levy Program (FPLP) 
to receive 15 percent of the payments (without exemptions). Taxpayers whose incomes 
are at or below 250 percent of the poverty level raay suffer economic hardship due to 
FPLP levies. Further, current law provides insufficient protections and clarity for Social 
Security beneficiaries with tax liabilities. The IRS generally has ten years from the date of 
the assessment to collet! the tax by levy. The IRS may, however, continue collection after 
the collection statute expiration date by issuing a paper levy before the CSED expires. A 
levy servc'd prior to the. CSED may Ik; updated fK>.st-C5Ei ) to r<-Il(M:l accruals of iKuially and 
interest clue as of the date of the final payment for atty period listed on the kny, turning 
taxpayers into 'tax debtors for life.” 

Ann/ysis 

Social Security provides 90 percent or more of total income for 35 percent of beneficiaries 
aged 65 or over. The current regime for levies oti Social Security benefits, involving paper 
and FPLP levies, are inconsistent and can potentially hann low income Social Security 
recipients. While we commend the IRS for agreeing to establish a "filter" in the near future 
to exthide low income Social Security recipients from automated FPLP levies, the IRS is 
under no legal obligation to use or retain such a filter. Moreover, under current law, the IRS 
may issue a paper levy to reach all of a taxpayer's Social Security benefits. Absent a cap on 
the percentage of benefits that may be levied, low income taxpayers may experience the 
very harm Congress sought to avoid under the FPLP. Further, the IRS continues to use its 
discretion to isstie paper levies to offset the Social Security benefits of low income taxpay- 
ers outside of the FPLP post CSED. Post-CSED levies of Social Security benefiLs may harm 
taxpayers who are currently compliant and are relying on Social Security in retirement. 
When the IRS krvies on Social Security iKMiefiis, taxpayers may financially unable to 
make payments that exceed the interest accrual associated with their underlying tax li- 
abilities. Unless ciraimstances change to enable a taxpayer to pay down the tax debt, such 
taxpayers would be indebted to the IRS forever. 

Recommendation 

The National Taxpayer Advocate recommends that Congress enact legislation to provide 
for a low inronu; filter for the FPLP. make levies on S{H:iai Security benefits stibjecl to a 
tuiiform exemption amount, limit posl-CSED collection of Social Security benefits by paper 
levies to taxpayers who exhibit flagrant conduct, and eliminate post-('SED accruals of inter 
est and penalties on these levies. 
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7. Allow Taxpayers to Raise Relief under Interna! Revenue Code Sections 6015 and 66 
as a Defense in Collection Actions 

Problem 

Several disfricl courts have not permitted taxpayers to raise relief from joint and several 
liability under the innocetJl spouse provisions of IRC 5 6015 as a defense in collection suits, 
Other statutory provisions and judicial precedent make clear that taxpayers may raise 
IRC 5 6015 Irt a variety of contexts, and IRC 5 6015 {e)(i)jA) permits an individual to seek 
relief from joint liability by petitioning the United States Tax Court, “in addition to any 
other remedy provided by law.' 

Analysis 

At least two district courts that refused to allow the IRC % 6015 defense in colieclion suits 
asserted that the claims could still be raised in other forums. IRC S 6015(g)(2), however, 
provides that a final court decision in a prior proceeding for the same taxable year is 
conclusive with respect to the qualification of a taxpayer as an innocent spouse if the tax- 
payer meaningfully participated in the prior proceeding. Therefore, if those taxpayers had 
sought IRC S 6015 relief in U.S. Tax Court after the district court decisions became final, 
the Tax Court might also have refused to hear their IRC 5 6015 claims. In 2009, a taxpayer 
raised the IRC S 6015 defense in a district court suit, and the court stayed the case so the 
Tax Court could hear the claim. The Tax Court, however, held that it lacked jurisdiction, 
Taxpayers tieed clarification regarding whellier they can raise this defense in collection 
suits in any district court. 

Recommendation 

The National Taxpayer Advocate recommends that Congress amend IRC 601 5 and 66 
to clarify that taxpayers may raise relief under those sections as a defense in a proceeding 
brought under any provision of Title 26 (including SS 6213. 6320, 6330, 7402. and 7403) or 
any case under title 1 1 of the United Slates Code. 
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8. BImlnate the Suspension of the Collection Statute During Qualified Hospitalization 
Resulting from Service In a Combat Zone 

Problem 

The IRS generally has ten years from the date of assessment to collect a tax liability. 
However, the IRS may not collect the liability and the ten-year period is suspended while 
taxpayers are serving in a combat zone or are hospitalized as a result of contbat zone duty. 
Although the IRS is not statutorily barred from collecting while a civilian is in the hospital, 
it often defers collection. Significantly, however, the period for collection is not suspended 
diiring this hospitalization. Thus, the statutory collection period may expire on the hos 
pitaiized civilian’s tax liabilities but not on the liabilities of a taxpayer hospitalized due to 
combat service. 

Analysis 

Under present law, the IRS is not entitled to more lime to collect from taxpayers who are 
hospitalized for activities not related to combat acUvilies. While the IRS has the discretion 
to suspend collection administratively, doing so does not extend the period for collection. 

In certain ciraimsiances, then, the IRS has more time to collect from hospitalized troops 
who have served the United Slates in combat than it would have to collect against similarly 
situated civilians. 

Recommendations 

The National Taxpayer Advocate recommends that Congress amend IRC 5 7508(a) to 
eliminate the suspension of the collection statute during any period of qualified hospitaliza- 
tion after service in a combat zone or performance of combatant activities in a contingency 
operation. 





9. Frovide a Uniform Definition of a Hardship Withdrawal from Quaiifled Retirement 
Plans 

Problem 

Tile Interna! Revenue Code contains over a dozen tax-advantaged plan.s and arrange- 
ments to encoura^ taxpayers to save for retirement. Tiiese tax-advantaged retirement 
planning vehicles are subject to differing sets of rules regulating eligibility, contribution 
limits, lax treatment of contributions and distributions, withdrawals, availability of loans, 
and portability. ParticuWly confusing are the rules governing certain distributions from 
qualified plans that are made before age 59‘^. Further, even if a plan allows for a hardship 
withdrawal, participants must deal with inconsistent rules for triggering the ten percent 
additional tax for early withdrawal imposed by IRC S yzft). 

Analysis 

Wiiile some retirement plans allow for an early withdrawal upon the event of a hardship, 
the various plans do not uniformly apply these so<aHed "hardship withtirawal" provisions. 
For example, 40i(k) plans can allow participants to take an early distribution o( their elec 
live deferrals while still employed with the employer maintaining the plan “upon hardship 
of the employee,” but such distributions are still subject to the ten percent additional tax 
on early distributions if made before age 59V2. Participants in 457{b) plans (which cover 
slate and local governmetil employees) may take an early distribution of their entire Iwnefit 
for '“unforeseeable emergencies," and those distributions, like all 457(b) distributions, are 
exempt from the ten percent atlditional tax. Individual retirement accounts (IRAs) are 
not required to limit the distributions to the account beneficiary, Therefore, an Individual 
could receive an IRA distribution for events that would be a hardship under the 401 (k) or 
457 (b) rules. 

By establishing uniform mles for ilie availability and lax consequences of hardship 
withdrawals from qualified retirement plans. Congress will reduce complexity, eliminate 
meaningless distinaions betweert the types of plans offered by different types of employ- 
ers, and prevent taxpayer confusion and the imposition of unnecessary penalties. 

Recommendations 

The National Taxpayer Advocate recommends that Congress establish uniform rules regard- 
ing the availability and tax consequences of hardship withdrawals from tax -advantaged 
retirement plans and arrangetncnls. Hardship withdrawals should be permitted when a 
participant is faced with an "unforeseeable emergency." The National Taxpayer Advocate 
further recommends that such hardship distributions be exempt from the ten percent ad- 
ditional tax imposed by IRC S 72(1). 
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iO. Provide a Fixed Statute of Limitations for U.S. Viigin islands Taxpayers 
Problem 

Many U.S. citizens who believe they are residents of the U.S. Virgin islands (USVf) have an 
unexpectedly long statute of limitations (SOL) on tax assessments or none at all, The IRS 
reached different conclusions at least two times about the extent to which USVl residents 
have the benefit of a statute of limitations. Its latest reversal came after some taxpayers 
improperly claimed tax benefits designed by Congress to attract businesses to the islands. 
The end result is that the IRS has singled out a small group of USVI taxpayers for special 
treatment - the very types of taxpayers that federal tax incentives are seeking to attract to 
the USVI - by eliminating the SOL applicable to them but not the SOL applicable to other 
similarly situated taxpayers. 

Analysis 

The IRS's reversals unintentionally send the message that the IRS might arbitrarily elimi- 
nate the benefit of any statute of limitations by singling out those who take advantage of 
legitimate tax incentives. Perceptions of arbitrary and unfair tax administration not only 
undermine the purpose of tax incentives designed to attract business to the USVI. but may 
also increase controversy and diminish the public's willingness to comply with the law, 
potentially reducing federal tax receipts. It is also inefficient for IRS agents to examine old 
years because they have to review old documents, apply old laws, and work with taxpayers 
who are less able or inclined to cooperate by producing old documentation, Such inef- 
ficiencies mean the IRS will not close as many examinations as it would if it focused on 
more recent returns. Indeed, these audits arc taking 82.7 percent longer than comparable 
audits and IRS Revenue Agents are assessing $439 less per hour than the nationwide aver- 
age, Taxpayers are also disputing these assessments 41 percent of the time as compared to 
the national average of 1 4 percent for non USVI cases. 

Recommendations 

The National Taxpayer AdvtKate recommends that Congress provide that the filing of a re- 
turn with the USVI by a person claiming to be a bona fide USVI resident starts the statute 
of limitations period to the same extent filing with the IRS does. This change should be 
retroactive so that old returns for which the SOL would have expired will be closed unless 
the !RS makes an assessment within 90 days after enactment. As a correlative matter, we 
recommend that Congress require the USVI to automatically provide copies of returns filed 
with its Bureau of Internal Revenue to the IRS within a reasonable period of time. 
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11. increase the Threshold for the Eiectl(Ht to Claim the R>re!gn Tax Credit Without 
Filing Form 111,6 for Individuals and Index It for inflation 

Problem 

The Foreign Tax Credit (FTC) contains detailed and complicated limitation and "income 
basket" provisions, whidi for individual taxpayers are difficult to understand and comply 
with in full. An individual taxpayer may elect to claim the FTC for any tax year without 
applying the limitations or filing Form 1 1 16, Foreign Tax Credit, if his or her creditable 
foreign taxes for the year relate exclusively to qualified passive income, are not more than 
S300 (S600 if filing a joint return), and certain other criteria are met. However, inflation 
has eroded the value of the $300^600 threshold, which has not been adjusted since 1997. 

In addition, more taxpayers are being exposed to the FTC limitation and have to claim FTC 
on Form 1116 because of falling dollar exchange rates and increased investments in mutual 
funds holding foreign investments. 

Analysis 

Had the threshold been indexed for inflation, it would have risen to $404 (S808 for jointly 
filed returns) in 2009. By increasing the amount from $300 to $500 for individual taxpay- 
ers, and froni S600 to Si. 000 for joint filers, this legislative recommendation would reduce 
burden for >52,404 laxpaytirs (or over five percent of all Form 1116 filers) ba.se<l on lax year 
2008 data. 

Recommendation 

The National Taxpayer Advocate recommends that Congress amend IRC S 904(k)(2)(B) to 
increase the threshold amount for creditable foreign taxes on qualified passive income to 
$500 (Siooo if filing a joint relttni) anti itidex this amount for inflation in $50 increments. 


CD 

G) 

:i] 

CD 

C) 

CD 

:} 

) 

3 


CD 

I) 


r:+ 

0 

1 

(f) 


9 AiHMWl to Co^oss — Sxoctfttve Summary: Preface & 





The Most Litigated Tax Issues 


Internal Revenue Code (IRC) $ 78o3{c)(2)(B)(ii){X) requires the National Taxpayer Advocate 
to identify the ten tax issues most often iiti^ted in the federal cfjurts and to classify those 
issues by the category of taxpayer affected. The cases we reviewed were decided during the 
12 months that began on fune 1,2008, and ended on May 31, 2009. In addition, the report 
contains a discussion of certain fudicial decisions that did not involve one of the ten most 
frequently litigated issues but were s^niheant because of their holdings. 

1. Appeals from Collection Due Process Hearings Under Internal Revenue Code 
Sections 6320 and 6330 

Collection Due Process (CDP) hearings were created by tlie IRS Restructuring and Reform 
Act of 1998 (RRA 98}. CDP hearings provide taxpayers with an indejiendent review by 
the IRS Office of Appeals (Appeals) of the decision to file a lien or the IRS's proposal to 
tinderlake a levy action. In other words, a CDP hearing gives taxpayers an opportunity for 
meaningful hearings in front of appeals officers before the IRS proceeds with collection. 

At the CDP hearing, the taxpayer lias the statutory ri^t to raise any relevant issues related 
to the unpaid tax, the lien, or the proposed levy, including the appropriateness of colleC' 
tion action, collection alternatives, spousal defenses, and under certain clrcumstance.s, the 
underlying tax liability. 

Taxpayers have the right to judicial review of Appeals’ determinations provided they timely 
request the CDP hearing and timely petition the court. Generally, the IRS suspends collec- 
tion action during the hearing and any judicial review that may follow. 

Since 2003, CDP has been one of the tax issues most frequently litigated in the federal 
courts and analyzed for the National Taxpayer Advocale’.s Annual Report to Congre.ss. The 
trend continues this year, with the courts issuing at least 170 opinions during the review 
period of June 1, 2008, through May 31, 2009. The cases discussed demonstrate that the 
CDP process serves an important function by providing taxpayers with a forum to raise le- 
gitimate issues before the IRS deprives them of property. Many of these decisions provide 
guidance on substantive issues. Where taxpayers attempted to use the process inapprO' 
priatedy, courts imposed sanctions or warned taxpayers about the po.sstbility of sanctions 
being imjiosed in the future. 

2. Summons Enforcement Under Internal Revenue Code Sections 7602, 7604, and 
7609 

The IRS may examine any books, records or other data relevant to an investigation of a 
civil or criminal tax liability. The IRS may serve a summons for this information directly 
on the individual who is the subject of the investigation or any third party who may pos- 
sess relevant information. 





A person who has a summons served upon him or her may contest the legality of the 
summons if the government petitions a court to enforce it. If the IRS serves a summons 
upon a third party, any person entitled to notice of the summons may challenge its legality 
by filing a motion to quash or by intervening in any proceeding regarding the summons. 
Generally, the burden on the taxpayer to establish the illegality of the summons is formi - 
dable. We reviewed 158 federal court opinions discussing issues related to IRS summons 
enforcement during the 12 months from June 1, 2008, through May 31, 2009. The party 
contesting the summons prevailed in full in only four of these cases, with one resulting in a 
split decision, two resulting in no decision, and the IRS prevailing in 151 of the 158 cases. 


3. Trade or Business Expenses Under Internal Revenue Code Section 162 and Related 
Sections 

The deductibility of trade or business exj^nses is perennially among the ten most litigated 
tax issues in the federal courts. We identified \ 12 cases that included a trade or biisine.ss 
expense issue and were litigated between June i. 2008, and May 31, 2009. The courts af- 
firmed tlie IRS position in the majority (approximately 65 percent) of ca.ses, while taxpay- 
ers prevailed about five percent of the time. The remaining cases resulted in .split dttcisions. 
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4. Gross Income Under Internal Revenue Code Section 61 and Related Sections 

When preparing tax returns, taxpayers must complete the crucial calct,ilation of gross 
income for the taxable year to determine the tax they must pay. Gross income has iDeen 
among the most litigated issues in each of the National Taxpayer Advocate'.s Annual 
Reports to Congress. For this report, we reviewed 109 cases decided between June 1, 2008, 
and May 3:1, 2009. Some gross income issties in these cases include: 

■ Damage awards; 

■ Foreign earnetl income: 

■ Discharge of indebtedness; and 

■ Qualified scholarships. 

Overall, taxpayers pres'ailed in full or in part in only six cases. 

5. Accuracy-Related Penalty Under internal Revenue Code Section 6662 

Sections 6662(b)(1) and (2) authorize the IRS to impse a penalty if under % (b)(i), a 
taxpayer's negligence or disrtigard of rules or regulations caused an underpay ment of tax, 
or if under S (b)(2), an underpayment of tax exceeded a computational threshold called a 
substantial understatement. Section 6662(b) also authorizes the IRS to impose three other 
accuracy related penalties. However, during our review period of June 1, 2008, through 
May 31, 2009, taxpayers litigated these other penalties less frequently titan the negligence 
and substantial tindenstaiement penalties; therefore, this analysis does not address the 
three other accuracy-related penalties. 
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6. Frivolous issues Penalty Under Internal Revenue Code Section 6673 and Related 
Appellate-Level Sanctions 

During the ta months between june i. 2008, and May 31. 2009, the federal courts issued 
decisions in at least 49 cases involving the IRC S 6673 “frivolous issues" penalty, and at least 
13 cases involving an analogcms penalty at the appellate level. These penalties are imposed 
against taxpayers for maintaining a case primarily for delay, raising frivolous arguments, 
unreasonably failing to pursue administrative remedies, or filing a frivolous appeal. In four 
of the 34 cases where IRC S 6673 was at issue in the United States Tax Court or a United 
States District Court, taxpayers escaped liability for the penalty but were warned that they 
could face sanctions for similar conduct in the ftiture. Similarly, we identified one ca.se at 
the appellate level where the court did not impose a sanction under IRC S 7482(c)(4) or any 
other authority, but did warn the taxpayer that similar future conduct will result in a sanc- 
tion. Nonetheless, we include these cases in our analysis to illustrate what conduct will and 
will i\ot be tolerated by the courts. 

7. Civil Actions to Enforce Federal Tax Liens or to Subject Property to Payment of Tax 
Under Internal Revenue Code Section 7403 

Section 7403 authorizes the United States to file a civil action in a United States District 
Court against a taxpayer who has refused or neglected to pay any tax. to enforce tlie federal 
tax lien or to subject any of the delinquent taxpayer's property to the payment of the tax, 
We identified 61 opinions issued between June 1. 2008, and May 31, 2009, which involved 
civil actions to enforee federal tax liens under IRC J 7403. Ttse courts affirmed the position 
of the United Stales in the majority of cases. Taxpayers prevailed in only six cases and four 
case.? resulted in split decisions- This is the first year tliat civil actions to enforce federal tax 
liens under IRC 5 7403 have appeared as a Most Litigated Issue in the National Taxpayer 
Advocate’s Annual Report to Congress. 

8. Failure to File Penalty Under Internal Revenue Code Section 6651(a)(1) and 
Estimated Tax Penalty Under Internal Revenue Code Section 6654 

We reviewed 60 decisions Lssued by the federal court system from June t, 2008, to May 31, 
2009, regarding the addition to tax under IRC S 6651(a)(1) for failure to timely file a tax 
return, or the addition to tax under IRC S 6654 for failure to pay estimated income tax. The 
phrase "addition to tax’ is commonly referred to as a penalty, so we will refer to these two 
additions to tax as the failure to file penalty and the estimated tax penalty. Twenty cases 
involved imposition of the estimated tax penalty in conjunction with the failure to file pen- 
alty, five cases invo 1 v<xI only the esIiinaUKl lax [Kmalty. and the rrimaitiing 33 cases involved 
(jiiiy the failure to file penally. 

Tlie failure to file penalty is mandatory unless the taxpayer catt demonstrate the failure 
is due to reasonable cause and notwillful neglect. The estimated lax penalty is manda- 
tory unless the taxpayer can meet one of the statutory exceptions. In the cases analyzed, 
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taxpayers were largely unsuccessful in their attempts to avoid the failure to file penalty or 
the estimated tax penalty. 

9. Family Status Issues Under internal Revenue Code Sections 2 , 24, 32, and 151 

Because family status issues center on the exemptions, credits, and filing status claimed 
on federal tax returns, litigated cases in this area often involve multiple issues with similar 
factual determinations. This report rombines the following issues into a single “family 
status" category; 

■ Head of household filing status; 

■ Child tax credit; 

■ Earned Income Tax Credit (EFTC); and 

■ Dependency exemption. 

We reviewed 48 federal court opinions issued between June i, 2008, and May 31, 2009. 

This is the first lime in four years that we have observed an increase in the number of 
opinions in family status cases. Over the past three years, the figure has declined, from 
46 in the National Taxpayer Advocate’s 2006 Annual Report to Congress to 41 in the 2007 
report and 34 in 2008. Many of these opinions cover multiple family statu.s issues, with 
the determination of one often affecting others. For example, a denial of the dependency 
exemption will lead to the summary denial of the child tax credit and may impact eligibil- 
ity for head of household filing status. 

10. Relief from Joint and Several UaUlity Under Internal Revenue Code Section 6015 

Married couples may elect to file their federal income lax returns jointly or separately. 
Spouses filing joint returns are jointly and severally liable for any deficiency or lax due. 

Joint and several liability permits the IRS to collect the entire amount due from either 
taxpayer. 

Section 6015 provides three avenues for relief from joint and several liability, Section 
6015(b) provides "traditional" relief for deficiencies. Section 6ot5(c) also provides relief 
for deficiencies for certain spouses wlio are divorced, separated, widowed, or not living 
together, by allocating the liability between each spouse. Section 6015(f) provides "equi- 
iabl<'” relief from both dcficicncie-s and uiiderfiaymculs, but only applies if a taxpayer is not 
eligible ibr relief under IRC J 6015(b) or (c). A taxpayer generally files Form 8857, Request 
for Innocent Spouse Relief, to request relief. 

We reviewed 42 federal court opinions involving relief under IRC 5 6015 that were issued 
between June 1, 2008, and May 31. 2009. Most significantly, courts addressed three impor- 
tant procedural issues this year: the period of time within which a taxpayer may request 
relief under IRC J 6015 (f); the evidence the U.S. Tax Court can consider when reviewing an 
IRC S 6015 determination: and the standard by which the Tax Court reviews IRC 5 6015(f) 
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determinations. An additional three cas^ reiterated that taxpayers in community property 
states are not entitled to refunds of laxes paid with community property even if they obtain 
relief under IRC $ 6015 with respect to those taxes. Finally, the Tax Court noted that the 
issue of whether IRC S 6015 can be raised as a defense in a collection suit persists. 



ttaUm One — Tb4 Moit 1 




Volume 2 i Research and Related Studies 


Vokinie Iwo of the report contains in-depth studies that TAS has conducted or commis- 
sioned on important tax administration issues. This year’s report cotitaitJs five sucii 
studies: 

i. The IRS's Use of Notices of Federal Tax Lien 

Background 

A tax iien is a legal tool the IRS uses to facilitate the collection oi unpaid tax debts. A 
notice of federal tax lien {NFTL) places the public on notice that the IRS has a legal claim to 
taxpayers' property as security or payment for their tax debt. The 1R5 frequently files liens 
using a systematic process that does not take into account the individual circumstances of 
the taxpayer {e.g., the taxpayer may have an economic liardship, and the filing of the lien 
ntay actually be detrimental to the collection of the liability). 

Tlie IRS is.sued nearly one million liens in fiscal year (FY) 2009. This was an increase of 85 
j)ercent from the number of liens filed in FY 2005 and about 475 percent from FY 1999. 

By comparison, the number of balance due individual returns (Forms 1040) filed from FY 
2005 to FY 2009 rose only 24 percent. For FY 2009, liens made up over 4,000 of the cases 
worked by TAS, placing this inventory category in the top one-third of TAS receipts, The 
National Taxpayer Advocate is concerned that tlie IRS's use of the NFTL is harming taxpay- 
ers, especially tliosc with economic hardships, while not significantly enhancing the IRS’s 
ability to collect delinquent liabilities. 

Analysis 

The TAS Research & Analysis staff analyzed data from taxpayers with liabilities in lax year 
(TY) 2002. As pan of this study. TAS Research reviewed nearly 1.9 million transaction.s 
(payments credited to taxpayers’ accounts using transaction codes) involving over 270,000 
taxpayers who incurred delinquent TY 2002 liabilities. The 270,000 taxpayers studied did 
not have any outstanding tax liabilities at the time their TY 2002 delinquency arose. TAS 
Research & Analysis examined the subsequent payment history of these taxpayers, along 
with how the IRS recorded their payments, to explore the relationship between revenue 
collection and the use of the NFTL. The research ob|eclives for this project included: 

■ How often is the NFTL eft^ive in securing payment on the tax debt? 

■ What amounts of the tax payments are not attributable to the NFTL? 

■ Does increasing the number of tax liens filed increase tax revetiue? 

■ Wlial percentage of NFTLs are filed systemically? 

■ How many NFTLs are filed against taxpayers who are incurring a imrdship? 
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The IRS codes for more than half of ^ the payments made by these taxpayers were insuf- 
ficient to determine the source of the payment. Consequently, less than half of the delin 
quent payments definitively icfentified the payment source. Ultimately, nearly $905 million 
of payments from these taxpayers were traceable. Given the traceable payment sources, we 
found; 

■ Payments associated with liens amount to less than $i out of every $5 of payments. 

■ Payments that came from sources other than liens accounted for over $4 out of every 
$5 the IRS collected. 

We also found that the IRS has continued to increase the ntimber of MFTLs filed, but that 
there has not been any real increase in dollars collected {i.e, the total collection yield): 

■ The IRS increased the number .of liens filetl by 475 percent between FY 1999-2009. 

■ During FY 1999-2009, when adjusted for inflation, the total dollars IRS collected 
actually declined by seven percent from $29.4 billion to $27.2 billion (in terms of 
real dollars valued as of 2009). 

The IRS generates a majority of its liens through its Automated Collection System (ACS), 
fust under two-thirds of the liens requested by ACS were made systemically {i.e., the IRS 
generates these liens without determining whether the taxpayers have any assets or are 
likely to acquire any assets to which the NFTL would attach). As an example, NFTLs are 
automatically requested for every taxpayer whose delinquency exceeds $5,000 when the 
IRS determines that the liability is currently not collectible (CNC). The CNC designation 
includes situations where the IRS has determined that the collection of the liability would 
create a hardship on taxpayers by leaving them unable to meet necessary living expenses. 
For taxpayers with accounts in CNC status due to economic hardship, we found: 

■ IRS refund offsets were responsible for nearly $6 out of every $io in payments col- 
lected from taxpayers. 

■ NFTls were responsible for $2 out of every $10 in payments collected from 
taxpayers. 

Recommendations 

In light of tlie aforementioned findings, we make tive following recommendations: 

■ The IRS should discontinue the policy of automatic NFTL filing on CNC hardship 
accounts with an unpaid balance of $5,000 or more. 

■ The IRS should base lien filing determinations for all IRS contact employees on a 
thorough review of all the taxpayer’s circumstances (including the existence and the 
value of assets, the taxpayer's financial information, the existence and amount of 
non-tax debt, and the ramifications of the lien on the taxpayer’s credit rating). 


VWume 7w* — ReMMich dn4 





80 



■ The IRS should institute a quality review of payment coding used to track taxpayers’ 
payments for tax liabilities. An accurate method of tracking payments is an essential 
first step in determining the impact of various collection toots on taxpayers and the 
efficacy of their use. 

■ The IRS should study whether lien payments from CNC hardship taxpayers impose 
an economic hardship on thrae taxpayers. 
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2. Subsequent Compliance Behavior of Delinquent Taxpayers: A Compliance Challenge 
Facing the IRS 

Background 

The TAS Research & Analysis staff examined the subsequent compliance behavior of 
individual taxpayers who incurred failure-to-pay delinquencies in 2002 following the last 
recession. Tire study included only taxpayers who had no prior unpaid (ax liabilities at the 
time tliat they atxjuired their delinquencies. We chose this group because we believe its 
subsequent compliance behavior is indicative of the likely subsequent compliance behavior 
of the many taxpayers entering into delinquency during the current economic downturn. 

The study tracked the compliance history of this cohort of taxpayers from the time their 
delinquencies began in aooa through the first quarter of 2009. We explored the following 
questions: 

■ Was the IRS effective at keeping taxpayers compliant after the initial !RS disposition 
of their original liabilities? 

• Does a financial analysis ba.scd solely on IRS allowable living expense (ALE) stan- 
dards adeqttately capture the taxpayer’s financial situation, or does it contribute to 
subsequent noncompliance? 

Tile study tlien briefly reviewed conditions in the current environment to assess the com- 
pliance challenges confronting taxpayers and the IRS. 

Analysis 

Taxpayers whose accounts were placed in the IRS Collection queue or in CNC status at 
first disposition had high levels of subsequent noncompliance. In addition, ail taxpayers 
whose liabilities reached taxpayer delinquent account (TDA) status and were worked in the 
Automated Collection Sy.s(em or by the Collection Field function {CFf) had especially high 
levels of subsequent noncompliance, regardless of their dispositions, as did taxpayers who 
had cunceliation of debt income (CODl) or who experienced bankruptcy at any time during 
the study period. 

■ Taxpayers placed in queue: About 54 percent of these taxpayers had subsequent 
payment delinquencies. About 76 percent had at least one subsequent payment delin- 
quency or unfiled return. 

■ Taxpayers placed in CNC status due to hardship: About 45 percent of these taxpayers 
had subsequent payment delinquencies. About 59 percent had at least one subsequent 
payment delinqueticy or unfiied reltirn. 

■ Taxpayers whose liability reached ACS or CFf: Slightly over half of these taxpayers 
had subsequent payment delinquencies. About 74 percent had at least one subsequent 
payment delinquency or unfiled return. 
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■ Taxpayers who had CODI or expCTienced bankruptcy: Over 6i percent of these 
taxpayers had subsequent payment delinquencies. About 68 percent had at least one 
subsequent payment delinquency or unBled return. 

A simulated finanrial analysis basctl on die ALE standanls slu>ws that taxpayers (par- 
ticularly those whose accounts were placed in CNC status, received CODI, or experienced 
bankruptcy) have financial rdiligations that are not included in the standard ALE analysis. 
This finding suggests that many taxpayers may have liabilities that the IRS will not allow 
in its calculation of the taxpayers' ability to pay {i.e., unsecured debt, or housing expenses 
that exceed the ALE allowance). 

These liabilities could contribute to subsequent noncompliant behavior, since the amount 
the taxpayer is requiretl to pay to the IRS may put some taxpayers in the position of decid- 
ing which creditor they will pay. 

Recommendations 

The National Taxpayer Advocate recommends that the IRS study a representative .sample 
of taxpayers with new payment delinquencies to determine the extent to which they have 
liabilities that are not allowetl tinder current ALE standards. The study should also evaluate 
whether IRS installment agreement (lA) policies would cause these taxpayers to default on 
non IRS liabilities. 

If the study results confirm that current IRS lA policies are problematic, the National 
Taxpayer Advocate recommends that the IRS conduct a pilot study in which taxpayer pay- 
ment agrMimenls arc basctl on a coniprclicnsivc review of the taxpayer’s financial situation, 
with due consideration to all debts. 

The National Taxpayer Advocate also recommends that the IRS study the use of collection 
alternatives, such as the offer in compromise program and partial payment installment 
agreements, in lieu of placing taxpayers in CNC status. The agreements could be structured 
to have a finite duration ami a flexible payment schcdulo contingent on the taxpayer's 
ability to pay throughout the duration of the agreement. The emphasis would be on ensur- 
ing that taxpayers remain current on future tax liabilities through the establishment of 
adequate withholding or periodic direct debit estimated payments {e.g., on a bi-wcekly or 
monthly basis) for self-employed taxpayers. 
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3. An Analysis of Tax Administration issues Raised by a Consumption Tax, Such as a 
National Sales Tax or Value Added Tax (VAT) 

Background 

In connection with her testimony before the President’s 2CX35 Advisory Panel on Federal 
Tax Reform, the National Taxpayer Adwjcate articulated a set of core taxpayer-centric 
principles to help ensure the tax system is administrable and minimize opportunities for 
noncompliance and conflict with the IRS. This report highlights the tax administration 
aspects of various consumption tax propc^ls that make them more or less administrable 
in light of these basic principles. The National Taxpayer Advocate is not taking a position 
with respect to the imposition of any new tax. 

Member.s of Congress introduced at least six bills proposing a VAT or modified VAT in the 
first half of 2009 alone, but these taxes are rarely called VATs. For example, the business 
component of most flat taxes is a modified VAT. This report discusses three broad types of 
consumption tax - a credit invoice method VAT, a subtraction method VAT, and a national 
retail sales tax (RST). 

A VAT is like a sales tax collected at each stage of production. For example, if gasoline 
sells for the total of (he value added by an oil producer, refiner, distributor, and gas station, 
a small tax would be due from each. An RST, however, would place the entire burden of 
collection on the retailer - the gas station in this example. 

Under the credit invoice method, a business collects and pays VAT reflected on its sales 
invoices, but then claims an offsetting credit (called an input credit) for VAT shown on Its 
purchase inwices. By contrast, uitder a subtraction method VAT, the tax is not reflected on 
invoices. A business subtracts deductible purchases from gross receipts to compute "value 
added," and then applies the VAT rate. Thus, it is similar to a corporate income tax, except 
that capital Investments arc typically deductible and wages and interest are not. 

Analysis 

Our review of available research suggests the following: 

First, a credit invoice method VAT may promote voluntary tax convpiiance better than 
a comparable subtraction method VAT or RST. Because business buyers claim credits 
for VAT shown on purchase invoices under a credit invoice method VAT, they have an 
incentive to ensure that the seller's invoices properly reflect the VAT. If a business's 
tax liabilities (or credits) are correctly reflected on invoices, tax preparation could 
involve the simple exercise of adding up the lax (or credit) shown on the invoices. The 
possibility that the IRS could easily audit these invoices may also discourage underre- 
porting and minimize opportunities for noncompliance. 

Second, establishing only one rate and limiting lax preferences would minimize 
compliance costs and opportunities for noncompliance. Multiple rates and preferences 
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increase complexity, recordkeeping requirements, compliance costs, tax sheltering 
opportunities, and disputes about whether transactions qualify for the reduced rate or 
preference. 

Third, a credit invoice method VAT or RST applicable to imports but not exports (re., 
a "destination-based" tax) could reduce the need for complex international tax rules, 

A destination-based tax would not require many of the foreign tax credit and transfer 
pricing rules that are needed under an origin-based tax such as the income tax. Be- 
cause foreign tax credit and transfer pricing rules are a source of complexity, controver- 
sy, and recordkeeping burden, a destination based tax that did not require them could 
significantly reduce administrative problems, compliance burdens, and opportunities 
for noncompliance. 

Fourth, at low rates, the administrative costs of an RST may be lower than for a VAT, 
but a VAT may be less expensive if high rates are needed. Businesses that do not make 
retail sales are generally not required to file or pay an RST. Under a VAT, however, 
these businesses would still have to file returns and pay the tax, making a VAT more 
burdensome for them. As tax rates rise, however, if the revenue lost to noncompliance 
and correlative enforcement costs and burdens rise at a faster rate for an RST than for 
a VAT, these benefits may be more than offset by enforcement costs and burdens. 

Fifth, a federal RST or credit invoice method VAT could leverage and accelerate state 
RST coordination and simplification efforts. To the extent Congress could use the 
uniform definitions, sourcing rules, forms, and procedures provided by the Streani- 
lined Sales and Use Tax Agreement for a credit invoice method VAT or RST, it would 
be relatively easy for stales to conform their sales and use taxes to the national RST 
or VAT tax base. Such conformity could provide opportunitie.s to reduce compliance 
burdens as well as public and private costs to administer both federal and slate taxes. 

Recommendation 

If Congress considers the imposition of a national RST or other VAT-like tax, the National 

Taxpayer Advocate recommends that lawmakers consider the administrative Issues high- 
lighted in this report to ensure that any resulting legislation is administrable. 
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4. Running Social Programs Through the Tax System 

Background 

A govenunent can distribute social iMnebts through either a direct spending program or a 
tax expenditure. Tax expenditures are social benefit programs channeled through the tax 
system and lake a variety of fonns: {i) income exclusions, exemptions, and deductions {2) 
preferential tax rales; {3) tax credits, and {4) deferrals of tax. Refundable tax credits are 
a favored means of delivering social benefits and implementing policy. In fact, Congress 
recently created and expanded several refundable credits in the American Recovery and 
Reinvestment Act of 2009 and the Worker, Homeownership, and Business Assistance Act of 
2009. 

Analysis 

Refundability is necessary where Congress decides to provide a benefit through the 
tax system to individuals who do not have tax liabilities. Where noncompliance exists, 
however, our analysis finds that the refundability component of a tax credit is not the main 
driver of the noncompliance. IRS data show noncompiiance is a significant problem with 
many types of tax incentives and is not necessarily more prevalent with refundable credits, 
Rather, several other design elements in existing refundable credit programs makt; them 
susceptible to noncompliance. For example, fact-and-circumstance-based eligibility criteria 
make it hard for the IRS to verify eligibility before it releases tlte benefit. In addition, the 
target population may have difficulty navigating the complex eligibility requitcmenls and 
benefit calculations. Further, the large monetary value of some benefits makes thenv more 
attractive to fraudulent schemes and increases the demand for commercial refund delivery 
products. 

Recommendation 

To structure an effective tax-based social benefit program, policymakers must understand 
the needs of the target population as well as the strer^hs and limitations of the proposed 
program administrator. In this report, the National Taxpayer Advocate suggests various 
design elements for policymakers to consider to assist them in enacting programs that 
maximize both participation and compliance. 
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5. Taxpayer Advocate Service Survey of Federal Government Externai Ombudsmen 


Background 

In 2003, ihe Taxpayer Advocate Service published a report titled Independent Advocacy 
Agencies Within Agencies: A Survey of Federal Agency External Ombudsmen. Since then, 
many federal external ombudsmen offices have been created, either legislatively or admin- 
istratively. In 2007, the National Taxpayer Advocate conducted another survey, covering 
ombudsmen from the previous report rdong with newly created or identified ones. Our 
current report attempts to cat^orize federal external ontbudsmen within the tenets of the 
American Bar Association’s core ombudsmen principles of independence, confidentiality, 
and impartiality. 

Analysis 

Federal external ombudsmen exist in many structures, sizes, authorities, and scopes, with 
tJiinimai uniformity between offices. Most federal external oiitbuds offices are created 
administratively and thus lack sufficient structure and protection to provide independence 
from the parent agency. The ombudsman function varies widely between agencies, with 
little consistency even between ombudsmen of the same types. Between legislatively 
created and agency-initiated ombudsmen, the differences in safeguards are even greater. 
Lacking the basic protections necessary to their function, ombudsmen can be viewed as 
extensions of the parent organizations, unfunded, and removed. 

Recommendation 

The National Taxpayer Advocate recommends that Congress enact an overarching ombuds- 
man act, providing minimum standards for any federal external ontbudsman. Such an 
act could rclitivt? many concerns that arise whi!n an ombudsman onicx; is closely tied to a 
parent agency. Not only would such an act serve to protect oinijudsmen, but it could also 
assttre cu.stomcrs that the ombudsman is independent from the parent agency and operates 
without interference, thus strengthening the ombudsman role. 
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Mr. Lynch. Ms. Tucker, according to the National Taxpayer Ad- 
vocate, they list serious problems with the IRS in terms of the tax- 
payer’s position. And it is not meant to be critical of you, it is just 
red flags that the National Taxpayer Advocate raises. The most se- 
rious problem that they cite is the sheer complexity, as the gen- 
tleman from California remarked, the sheer complexity of the tax 
code, and the number of disputes and difficulties that taxpayers 
have in just complying. 

The second most serious issue that they raise here in the Na- 
tional Taxpayer Advocate is the fact of automatic liens, automatic 
liens against taxpayers without personally dealing with the indi- 
vidual taxpayer. Are they off-base here, or are those valid, serious 
concerns? 

Ms. Tucker. Chairman Lynch, I guess first let me address the 
observation about complexity of the tax code. I think for any of us 
that have looked at all of those different volumes, obviously it could 
use may be a little streamlining. I think you have also heard our 
Commissioner talk about the fact that he supports simplification. 

I do think, as a former enforcement employee myself, we do see 
situations where the complexity of the tax code does have an obvi- 
ous effect on people’s ability to voluntarily comply. So that is an 
area we would seek your support as well, since as you know, IRS 
administers the tax code that Congress passes to us. 

The other thing that I would say — you know, I laid out our col- 
lection procedures in my written testimony. And we believe that 
the process we go through, from the establishment the tax delin- 
quency through the first, second, third, fourth notice, where we are 
communicating with the taxpayer, and then also giving that tax- 
payer the opportunity to work with us on a levy if there is a source 
to levy. You know, we believe that we are following due process 
and communicating clearly prior to the filing of that lien. 

This is an area that we have ongoing discussion with the Tax- 
payer Advocate about as well. But to the question of 

Mr. Lynch. Is it a problem? They seem to be saying it is your 
second most serious problem from a taxpayer standpoint, that the 
automatic liens 

Ms. Tucker. But I think the 

Mr. Lynch. The automated lien process is 

Ms. Tucker. The point I would make is we have to go through 
the due process prior to the filing of the lien. 

Mr. Lynch. Now when you say “due process,” that is you review- 
ing your own decisions, right? 

Ms. Tucker. That is the collection process where at the time a 
delinquency or balance due is established, then we go through 
a 

Mr. Lynch. Established by the IRS. 

Ms. Tucker. Correct. 

Mr. Lynch. But this is all — ^you know, I am a taxpayer. You tell 
me I owe X amount of money. I appeal back to you, though. It is 
not to a third party. You are reviewing your own decision. I still 
say you are wrong. 

Ms. Tucker. Right. 

Mr. Lynch. You say you are right. That is the appeal process. 

Ms. Tucker. Yes. 
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Mr. Lynch. So it is not like there is a third party coming in here 
and saying, OK, here is the IRS over here, I want to be impartial. 
You are actually your own decisions when these notices keep going 
out. There is no neutral third party here that is reviewing this de- 
cision. This is not a judicial review. This is you reviewing your own 
situation. 

Ms. Tucker. Correct. 

Mr. Lynch. I think that is what they are getting at from the 
Taxpayer Advocate’s point of you that the second most serious 
problem here is the automatic lien issuance. And it gives me great 
pause when I now see a situation where an employee, a Federal 
employee, is going to get a lien, and then also that is going to be 
it for that person. 

Ms. Tucker. But just to clarify, I mean, the taxpayer, whether 
a Federal employee or a private citizen, does have the ability to ap- 
peal the lien. 

Mr. Lynch. To you. 

Ms. Tucker. To the Internal Revenue Service 

Mr. Lynch. Right. That is what I am getting at. The first time 
that they get a third party to look at this is tax court. And under 
Mr. Chaffetz’s scenario, that Federal employee would be fighting it 
from the unemployment line. That is my problem with this. I do 
not think that is a fair opportunity when you are fighting, you 
know, a tax lien from the unemployment line. And I think there 
is a distinct difference between the contractor situation — and we 
have contractors of all sizes. And the problem with trying to ad- 
dress that situation is difficult as well. But, you know, for the most 
part, these large contractors and medium-sized contractors, if they 
do not get a government contract, they are still a contractor with 
1,000 other opportunities. 

The comparison here with one Federal employee who has one job 
and gets fired from their one job, and now is in the unemployment 
line, I think that person is in a much more vulnerable position. 

But let me ask you, I have been told — we met with the IRS 2 
weeks ago when this issue came up, and we were told that in some 
cases garnishment works very well with the employees, and there 
are a lot of people under the FERTI that are actually counted as 
delinquent who are actually in garnishment. Their wages are being 
garnished by the IRS. 

I am also told that in conjunction with that, oftentimes the IRS 
will file a lien just in case that person comes into money, they sell 
their home, and it protects the position of the taxpayer. So you get 
garnishment coming out every week, but in the event that person 
comes into money or sells their residence and now has liquid assets 
that you can attach, the lien is in place so that you can grab that 
money when it becomes available. 

But under this scenario, if that person was in garnishment, and 
then had the lien put on to protect the taxpayer’s position, that 
person would be terminated. And I am just wondering if you think 
that will increase our ability to recover back taxes from these em- 
ployees or decrease it? 

Ms. Tucker. To talk about our current process, you are abso- 
lutely correct in your information, that for Federal employees that 
are in the FERTI program now, that the ability to put them on a 
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track to compliance exists in our current system by the levy pro- 
gram. So when we have the information that says there is a Fed- 
eral employee that is delinquent — let me stress again we are talk- 
ing about under a 3 percent of the Federal work force — then be- 
cause we have a good levy source, then we attach to that. However, 
if that wage levy will not full pay the account within the collection 
statute, you are absolutely correct. I mean, the Federal law states 
that we would then file a lien to protect the government’s interest 
should some funds come into play. 

Mr. Lynch. And we would have to fire the employee. So all right. 
Thank you. I yield 5 minutes to the gentleman from Utah, Mr. 
Chaffetz. 

Mr. Chaffetz. I will try to frame my question here by also not- 
ing that there are two places within this piece of legislation that 
is very specific to the idea and the notion that if they are on a pay- 
ment plan in a timely manner, and No. 2, as another opportunity, 
if they have a debt with respect to which the collection due process 
hearing is requested or pending, that employee would not be fired. 

Mr. Lynch. Would the gentleman yield? 

Mr. Chaffetz. Sure. 

Mr. Lynch. Garnishment is not an agreement under the Tax 
Code you do not cover a garnishment in your bill. 

Mr. Chaffetz. I use the exact same language from Bill 572 in 
H.R. 4735. I do recognize and understand 

Mr. Lynch. We would not garnish a contractor. 

Mr. Chaffetz. The language that is being used is, I believe, 
exact — there are obviously differences in other parts of the bill. 
And if there are technical changes that need to happen in accord- 
ance with that, I am totally open to it. But to repeatedly state, as 
if it were a fact, that the person would automatically be terminated 
under this bill I think is mischaracterization of what I intended to 
do and of what is literally written in what is a page and a half bill. 

So my question, which I know I need to get to at some point, has 
to do with the time that transpires through this process. Some 
characterizations at the markup were such that the IRS just wakes 
up one morning, and the employee think he is good and fine, and 
shows up 1 day, and the next thing you know not only does he have 
an IRS problem, but he is also fired from his job. 

I recognize the variance in how wide the cases and situations 
are. But can you give us a general sense of how much time tran- 
spires between the first time this taxpayer knows that they have 
some sort of issue with the IRS and the final determination as to 
whether or not that taxpayer is actually delinquent? And I know 
that is a complicated answer, and we have a very short amount of 
time. But I would appreciate you taking a stab at it. 

Ms. Tucker. Now let me see if I can lay this out. So once the 
delinquency is established, the balance due then we begin the no- 
tice process that I referenced earlier. So IRS begins a series of four 
contacts with the taxpayer, where we are mailing them the notice, 
saying here is your balance due, please contact us; we want to 
work this out; here are your options. 

From that point in time, from that first notice, a time elapses, 
generally 5 weeks between the notices, where the notices progress 
to say, please contact us; here is your balance due; we need talk 
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to you; please work it out with us, all the way through to the 
fourth notice. The fourth notice is then the point in time where we 
have exhausted all of the processes and we begin to look for the 
levy source to begin to do the garnishment. 

I think it is important to note that a large percentage of tax- 
payers, whether it is the civilian taxpayer or even a government 
employee, a large number of folks during that four-notice process 
voluntarily come in before we get to a levy or a lien situation and 
say, let me work an installment agreement, which that is exactly 
how we want the process to work. 

Mr. Chaffetz. So that range of time is 

Ms. Tucker. Roughly, I would say 4V2 to 5 months of contact 
with the taxpayer saying, here is your balance due; please try to 
get this worked out with this before we go to the levy action. 

Mr. Chafeetz. OK. And at what point can the IRS file a notice 
of Federal tax lien? 

Ms. Tucker. You know, at the point in time — and I will give you 
the simplest scenario. When we get to the end of the four notices, 
then we look at the balance due. In the case of the Federal work 
force, because we do have a levy source, we immediately go to the 
15 percent levy. If that 15 percent levy will pay off the balance due 
before the collection statute expires, we let that full pay. 

However, if that wage levy is not going to full pay before the col- 
lection statute, we have a couple of options. We can pull that 15 
percent levy back and go for a full wage levy. We can begin to levy 
other bank accounts. If that is not going to satisfy the obligation, 
then at that point we could also file a Federal tax lien to protect 
the government’s interest. 

Mr. Chaffetz. Do you know off the top of your head how long 
a period that levy can be in place? 

Ms. Tucker. Well, you know, I think a lot of it is dependent on 
the amount of the deficiency. 

Mr. Chaffetz. Right. 

Ms. Tucker. And if we can work that out before the collection 
statute expires. But if we can see readily that it will not, then we 
would file the lien. 

Mr. Chaffetz. OK. Thank you, Mr. Chairman. 

Mr. Lynch. Thank you. The Chair now recognizes the gentle lady 
from the District of Columbia for 5 minutes. 

Ms. Norton. Thank you very much, Mr. Chairman. I just want 
to note for the record, especially in light of the Ranking Member 
Chaffetz’s notion about sauce for the goose and sauce for the gan- 
der, about which I would not differ, that Mr. Chaffetz offered the 
bill. There were not particular questions raised about the contrac- 
tor side. It was only when we got to the employee side that a flurry 
of questions began to be raised. 

I would note also for the record, Mr. Chairman, that a hearing 
has been held and the Congress passed a bill that would enforce 
the very matter that Mr. Chaffetz has before us. It is called the 
Contractor Tax Enforcement Act. It would prohibit delinquent Fed- 
eral tax debtors from being eligible for contract with Federal agen- 
cies. 

The problem is we passed in the House, but as is the case usu- 
ally, they did not get to the Senate, which is why we are here now. 



92 


and I think in agreement that we should have both sides of the 
coin involved. 

How many employees have been fired at the IRS for delinquent 
tax? 

Ms. Tucker. As you may know, IRS has a stringent employee 
tax compliance program that we have had in place for many years. 
We take our tax obligation as tax administrators very seriously. 
Since the inception of RA-98, which placed an even higher stand- 
ard on IRS employees, we have had 448 removals. 

Ms. Norton. Now what percentage of the work force would that 
amount to? 

Ms. Tucker. Well, at any given time, we have roughly on board 
100,000 employees. And so if you look at the 448 over the life, it 
is a very 

Ms. Norton. Tiny percent. And I take it that this — now we are 
talking about mandatory termination, are we not, even for minor 
infractions of the code? And are not we talking about that as the 
only disciplinary action that is available? 

Ms. Tucker. Actually, under the Employee Tax Compliance Pro- 
gram, our overall broader program that was in place even before 
Section 1203, which is the harsher interpretation, we do have proc- 
esses where if there is an identification that maybe an employee 
has something questionable on their return, it is researched by our 
own employee tax compliance unit. If it is not — and a large number 
in fact, 75 percent, of those are resolved just in communications 
with 

Ms. Norton. What percentage was that again? 

Ms. Tucker. 75 percent are resolved with no finding between the 
employee and our employee tax compliance unit. 

Ms. Norton. Now this policy was adopted, I take it, because of 
the specialized nature of the IRS in collecting taxes and the embar- 
rassment to the agency and to the government if people collect 
taxes that have not paid their own taxes. 

Ms. Tucker. I think that is a fair statement, that our employee 
tax compliance program, the original longstanding program even in 
advance of 1203, was intended because we do have a higher stand- 
ard because of the nature of our work. 

Ms. Norton. Understood. On page 1 of your prepared testimony, 
you speak of a number of payment options for taxpayers who can- 
not pay their taxes on time. And you speak of them — many of us 
are familiar with them — extension of time to pay, installment 
agreement, delaying collection, or offer of compromise. Are these 
options available to IRS employees? 

Ms. Tucker. IRS employees obviously have the option for install- 
ment agreements. The other thing that — ^you know, to walk you on 
through the 1203 provision, which is the provision we talked about 
that resulted in the 488 removals, the way 1203 reads, if we have 
employees with the willful failure to file or a willful understate- 
ment of Federal tax, that is what triggers the removal. So the pay- 
ment issue 

Ms. Norton. Oh, willful is a very important word there. 

Ms. Tucker. Right. 

Ms. Norton. Indeed, it is the operative word. 
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Ms. Tucker. But, no. Our employees do have the option of work- 
ing out installment 

Ms. Norton. So, for example, the average American can file on 
time, let us say, by or before April 15th, file for an extension for 
the rest of it and pay what he can pay at that time. An IRS em- 
ployee could do the very same thing. 

Ms. Tucker. Yeah. 

Ms. Norton. Finally, do you think that — you have testified that 
IRS, of course, has a very special place, and the policy applies, I 
take it, only to the IRS for that reason. Should this policy of man- 
datory firing apply to every agency, even agencies that have noth- 
ing to do with tax collection? 

Ms. Tucker. No. As I have stated earlier, you know, as IRS ad- 
ministers of the Tax Code, we are really not here to comment on 
the merits of the legislation. But I would say, obviously, we believe 
that every American should file and pay their fair share. 

Ms. Norton. But you are unwilling to say 

Ms. Tucker. But we all say 

Ms. Norton [continuing]. That the mandatory firing notion — you 
are unwilling to say that should be applied governmentwide with- 
out other options available? 

Ms. Tucker. What we want to say is we believe our current col- 
lection process allows for us to deal with all taxpayers, including 
Federal employees, to reach resolution of 

Ms. Norton. You are not here arguing that the present policy 
in place for the IRS should put in place for every agency, yes or 
no. 

Ms. Tucker. No. 

Ms. Norton. Thank you. 

Mr. Lynch. Thank you. The Chair now recognizes the gentleman 
from California for 5 minutes. 

Mr. ISSA. Thank you, Mr. Chairman. Ms. Tucker, is the IRS arbi- 
trary and capricious? 

Ms. Tucker. I would think not. 

Mr. IssA. Heavy-handed? 

Ms. Tucker. I would hope note. 

Mr. IsSA. Do you deal with corporations, LLCs, partnerships, or 
individuals in a substantially different way as to your collection 
policy? 

Ms. Tucker. Our collection policy applies across the spectrum, 
but obviously, you know, as we are dealing with individual tax- 
payers that maybe do not have full understanding of the process, 
yeah, we do spend additional talking with them, trying to explain 
the options as opposed maybe to a large corporate taxpayer that is 
heavily represented. 

Mr. IsSA. So you provide more overhead, more counsel, more help 
to the small and individual because they need it, where a larger 
corporation tends to be much more of a business-to-business type 
of 

Ms. Tucker. But at the same time, I mean, if anyone needs help 
understanding the collection process, obviously that is what we are 
here for. 

Mr. IssA. So the contractor who has a concession at Camp Pen- 
dleton who is making hummus and baba ghanoush and Middle 
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Eastern sandwiches for my Marines, her and her husband, they are 
unincorporated, they are a little shop that has this long line of Ma- 
rines wanting to get good Middle Eastern food that — they do not 
miss the Middle East, but they miss the food. She is going to be 
treated the same as the Federal worker that works on the base, the 
civilian employee, right? 

Ms. Tucker. The same process for notices, communication before 
we would move to a levy. 

Mr. IssA. OK. Well, I would like to get under something — and I 
do not want to cross over your comfort zone from how you want to 
explain policy, but we have two pieces of legislation here that we 
are really dealing with, 572 and 4735. One is dealing with the indi- 
vidual, the other is aimed at contractors. Each of them presumes 
that we need to fire that entity if they do not comply. It sounds 
to me — and correct me if I missed something in your earlier expla- 
nation — you have all the tools you need to at the end of the day 
collect from somebody just easily if they have assets if they are an 
individual or a contractor. Is that correct? 

Ms. Tucker. Let me just, if I could, clarify one point. 

Mr. IssA. Sure, of course. 

Ms. Tucker. You know, the levy process — we go through the four 
notices, and then we place a levy. It is obviously — we look at all 
of the available sources, but the wage levy in the case of the Fed- 
eral employees, I mean, we know where the employees work. But 
in your situation that you described for someone maybe that is a 
contractor, we would do the same thing. We would still go in search 
of levy sources. 

Mr. IsSA. Right. But uniquely, the IRS has the right to pierce the 
corporate veil to anyone, whether they are an owner of a business 
or simply somebody who preferred other creditors over the IRS. In 
other words, someone that writes a payroll check and signs it and 
knowingly does not have the taxes paid, you can go right around 
the corporation and you can go after them personally. Is not that 
true? 

Ms. Tucker. That is correct. 

Mr. IsSA. That is sort of unique to the — and since you came from 
the enforcement side. So I am going to ask you not a conclusion, 
but a bit of a rhetorical question. We have two pieces of legislation. 
They both presume that only by firing a contractor or only by firing 
an employee can we get their attention to pay their bill. Is not it 
sort of a reasonable conclusion that both of these probably should 
be scraped in favor of you have the ability to do it, you are doing 
your job. The awareness of this large number of Federal employ- 
ees — and I am not trying to undercut my colleague here. 

But we have these billions of dollars that have not been paid by 
Federal employees. But they are basically all in the process of 
being collected by you, and ultimately you will eventually collect 
from them. And then if we have a contractor who has a tax dispute 
and loses, or does not take their payroll deductions and turn it in, 
whatever it is, you also have all the tools you need. 

So I do not want to reach a complete conclusion because it would 
not be fair to you, but are not both of these bills sort of preempting 
the eventuality of your collecting them, meaning if we keep the 
contractor on, you are going to collect the money from them. If we 
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keep the employee on, you are going to collect the money from 
them, and you are going to give them the due process since you 
told me you are not arbitrary and capricious — you are going to give 
them the due process that Congress has decided that you have. 

You know, the chairman probably was not on the committee, and 
neither was I, that gave you all those authorities. But the amazing 
thing is we gave you all these authorities, including the right to 
pierce the corporate veil, to lien against individuals and so on. Is 
there sort of a question here that both of these bills seek to do the 
same thing against two different groups over whom you have the 
same reasonable authority and you treat them the same? 

Ms. Tucker. You know, I think the short answer to your ques- 
tion is do we apply the same collection processes to all groups. Yes. 
I think where the distinction comes in, you know, the availability 
of access to funds could be different because if we have a wage levy 
source, that is much easier to attach to. 

Mr. IssA. OK. Well, of course, a government contract is a pretty 
good revenue source, too. One final exit question, if I could, Mr. 
Chairman, in your opinion — and I realize this may not be the opin- 
ion of the IRS — if one or both of these pieces of legislation in some 
format — ^you understand the spirit of the legislation even if the de- 
tails are not worked out — if one or both of these were passed, 
would it substantially help you in the process of collecting revenue 
or making revenue out of taxes in arrears? 

Ms. Tucker. You know, if I understand both provisions, our col- 
lection process does not necessarily change because we would still 
continue to go through our first, second, third, fourth notice. 

Mr. IssA. Well, actually, the question was more if we fire the con- 
tractor and/or the employee, does either of those actions help you 
in the collection of taxes. 

Ms. Tucker. You know, the point would be even if someone was 
removed, we would continue to look at all available levy sources 
and attach bank accounts or whatever income source there might 
be. 

Mr. IsSA. So nothing is better by firing them, and then we could 
debate whether or not if they lose their salary or they lose their 
contract it would be worse. OK. My time is more than expired. I 
appreciate your indulgence, and I appreciate yours, Mr. Chairman. 
I yield back. 

Mr. Lynch. I am absolutely happy to do that. Mr. Connolly from 
Virginia is recognized for 5 minutes. 

Mr. Connolly. Thank you, Mr. Chairman, and welcome, Ms. 
Tucker. And I am going to plead with you to speak into that mic. 
I cannot hear you. 

Ms. Tucker. OK. Oh, I am sorry. 

Mr. Connolly. Is not there a fundamental difference between a 
situation where a contractor is seeking to get a contract, and we 
say, well, as a precondition of that, you cannot be seriously delin- 
quent in your taxes versus a Federal employee who may be found 
to be delinquent in his or her taxes. A, there is a difference in 
terms of their status. And B, is not there a difference in the rem- 
edies available to the Federal Government in both cases? 

Ms. Tucker. From the remedy standpoint, I am not understand- 
ing the question. 
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Mr. Connolly. Ms. Tucker, I cannot hear a word you are saying. 

Ms. Tucker. I am sorry. It may be my southern accent perhaps. 

Mr. Connolly. No. I promise you that. 

Ms. Tucker. Can you hear me now? 

Mr. Connolly. Yes. It is speaking into the mic. 

Ms. Tucker. All right. No. My question was I am not sure what 
distinction you are asking me to comment on. So I am sorry. Maybe 
I did not understand the question. 

Mr. Connolly. Well, if I am a contractor seeking money from 
the Federal Government, and I say, well, in order to qualify for 
that, you cannot be delinquent, seriously delinquent, in your taxes, 
that is a precondition for getting something. 

Ms. Tucker. Correct. 

Mr. Connolly. If I am already a Federal employee, and for 
whatever reason I find myself in a situation where I am behind in 
paying my taxes, the Federal Government has a whole different set 
of remedies for dealing with me than a prospective Federal contrac- 
tor. Is that not true? 

Ms. Tucker. That is correct. 

Mr. Connolly. Right. Now tell me about this program FERTI. 
FERTI only applies to Federal employees. 

Ms. Tucker. Correct. 

Mr. Connolly. So it is a unique remedy unique to the Federal 
work force. 

Ms. Tucker. Correct. 

Mr. Connolly. Is it available to corporations of Federal contrac- 
tors? 

Ms. Tucker. Well, the FERTI program is unique in that is how 
we track Federal employee delinquencies. 

Mr. Connolly. Right. But what I am getting at, Ms. Tucker — 
excuse me. If I am a Federal contractor, not a Federal employee, 
does FERTI track me? 

Ms. Tucker. No. 

Mr. Connolly. No. So is there already in place something that 
clearly distinguishes a Federal employee from a Federal contractor. 

Ms. Tucker. Correct. 

Mr. Connolly. Because I thought I heard my good friend from 
California just now trying to conflate contractors with employees. 
We ought not to impose those on either one of those categories be- 
cause it is self-defeating. And I guess I am suggesting, based on 
your testimony, they are quite different categories. They are dif- 
ferent — we have different statuses here, and we have different rem- 
edies available to us. And in the case of the legislation proposed 
by my friend from Utah, it seems to me it is a remedy in search 
of a problem because we already have in place for Federal employ- 
ees lots of tools for knowing who you are and knowing how much 
you owe, if you owe anything. Is that not correct? 

Ms. Tucker. That is correct. 

Mr. Connolly. Is it also not true that when FERTI was de- 
ployed, most recently we found in 2008 a total of $3 billion in delin- 
quent taxes in some status of delinquency owed to the Federal Gov- 
ernment from the Federal work force. 

Ms. Tucker. That is correct. 
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Mr. Connolly. And that almost half of that, 1.3 billion, was in 
fact owed by military retirees. 

Ms. Tucker. That is correct. 

Mr. Connolly. Well, would we fire military retirees? Let me ask 
you a question. What is the IRS, or what your understanding is, 
of “seriously delinquent.” 

Ms. Tucker. You know, the “seriously delinquent,” is not a des- 
ignation that we typically use. But for understanding of this hear- 
ing, we understood that meant 

Mr. Connolly. Would you repeat? I am sorry. I cannot hear you. 

Ms. Tucker. The term “seriously delinquent” is not part of our 
nomenclature at IRS, but 

Mr. Connolly. So here we have some legislation without a defi- 
nition, so you would have to come up with a definition if we made 
this law. 

Ms. Tucker. Well, I think the discussion points that we looked 
at was your definition of “seriously delinquent” would be the actual 
filing of a lien. But obviously, many of our accounts move into the 
collection cycle. We could in theory file a lien when there is an ac- 
tive levy in place just because there was the potential to further 
protect the government interest. 

Mr. Connolly. My final question, because my time is going to 
be up, and I am going to abide by the 5 -minute rule — would you 
say that it might be self-defeating, with the best of intentions, if 
we fire people who owe us taxes? Their ability to pay what they 
owe would be severely impaired. 

Ms. Tucker. You know, we see this a lot, even in the public sec- 
tor in general, that absolutely if someone is not employed, it does 
not impact their ability to pay their taxes. 

Mr. Connolly. Thank you. My time is up. 

Mr. Lynch. I thank the gentleman. The Chair now recognizes 
the gentleman from Maryland, Mr. Cummings, for 5 minutes. 

Mr. Cummings. Thank you very much, Mr. Chairman. And, Ms. 
Tucker, thank you very much for being with us. I wanted to just 
go back to my colleague’s question with regard to seriously delin- 
quent. I want to just try to figure out some things here. You said 
that is a term that you all do not use? 

Ms. Tucker. No. The term “seriously delinquent,” we understood 
that to be the definition of the filing of the lien for purposes of the 
legislation. 

Mr. Cummings. I am sure we have a number of people who may 
file, not just Federal employees, but others will file on April 15th, 
and in the situation that we find ourselves today, and in my dis- 
trict, and all over the country, you have people who maybe in Janu- 
ary, there were two breadwinners, and now there is only one. So 
they file on April 15th. They owe money, they owe money. They 
had not anticipated that they would be losing half the income, and 
so they do not have the money to pay. 

Some of them may be losing their homes at the same time. And 
so what would a person like that do? I mean, if you were advising 
them, what would you — maybe you would tell them to file on time. 

Ms. Tucker. Correct. 

Mr. Cummings. So we will start with that. Now what else would 
you tell them to do? 
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Ms. Tucker. You know, this is actually a topic that is fairly com- 
mon now. And in fact, I believe it was just last week our Commis- 
sioner issued a press release talking about all of the assistance op- 
tions we have for folks that are unemployed or dealing with finan- 
cial difficulties right now. And within that information, I mean, we 
have created a whole host of new outreach materials trying to tell 
people, you know, there are assistance options available. 

So once folks file, and their situation has changed, as you ex- 
plained, we ask that they contact us and let us work with them to 
see, do they have the ability to pay, do they have appropriate in- 
come levels for us to work out some kind of installment agreement. 
Do they have a hardship that makes that account currently non- 
collectible, where we all agree that this is not something that you 
have the ability to pay right now, and we will actually suspend the 
collection action. 

The other tool we have is an offer in compromise, where the tax- 
payer may say, look, this is what I have. This is the availability 
of my assets, and can we settle or compromise that tax debt for a 
lesser amount? So to your point, absolutely, we try to work with 
folks based on changes in their financial situation to find a resolu- 
tion to that collection issue. 

Mr. Cummings. And when you find — ^you know, and I talk about 
people in this situation because, you know, some people think that 
there are folks who just do not want to pay the taxes. But I guess 
you are beginning to find — and I guess the IRS is beginning to pre- 
pare for people who may want to pay, but just do not know what 
to do because they just do not have the resources. And these are 
people who may have had — and correct me if I am wrong — all the 
way up to now a consistent pattern of paying their taxes and pay- 
ing them on time and doing — just good American citizens. 

Ms. Tucker. Absolutely. I think the heartening thing is the ma- 
jority of taxpayers, they do file and pay on time. That is one of the 
foundations of a voluntary tax system, that the majority of folks do 
come in and file and pay. The other thing that we see — and actu- 
ally, in some ways, the Federal work force is a microcosm of the 
entire population. We do see Federal employees, much like folks in 
the public sector, that have life events, whether it is the spouse los- 
ing a job, an illness, that does result in folks running into some dif- 
ficulties, saying I need a little help. I need some time to pay, or 
my situation is such I am not going to be able to pay for the fore- 
seeable future. And we do everything we can to work with folks to 
try and resolve that. 

Mr. Cummings. Now let us say a person is trying to do that. 
They have cooperated. They have requested some leeway to pay. 
What kind of status do you — what do you call that? I mean, you 
do not call it “seriously delinquent.” But what might you call that? 

Ms. Tucker. So that — and by the way, that is a great question. 
I was trying to figure out how to work that into my testimony. You 
know, if someone is under a good payment agreement, in our mind, 
they are compliant. I mean, they have acknowledged their tax li- 
ability, and they are saying here is what I am doing to get current 
with that. So we look at that as someone in good standing. We 
have worked an agreement with them. They are putting it off, or 
they are in good standing if we say at this point in time you have 
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a hardship, you do not have ability to pay, but then at the point 
in time we see income being generated again, in other words, they 
are receiving a W2, then we will go back and say, hey, your situa- 
tion has changed, let us talk. 

Mr. Cummings. The document that you talked about just a 
minute ago, the one that you said where you are laying out all of 
the options and everything, how is that circulated? And the reason 
why I am asking this series of questions is because I just want us 
to be cognizant of the fact that we got some people going through 
some difficulties. There may be people that may not know about 
the things you just said. But then they fall into this seriously delin- 
quent situation, and then the next thing you know, they have lost 
their job. Then they cannot pay. 

Ms. Tucker. Right. 

Mr. Cummings. But I want to make sure that we are — and I am 
very glad, by the way, to hear the IRS doing that. That is a good 
thing. But I was just wondering — so you think that is a good op- 
tion, the things that you just laid out there? 

Ms. Tucker. Absolutely. The other thing that we are very fo- 
cused on is using a lot of non-traditional ways to get that informa- 
tion out. So in addition to the regular ways, the posting on our Web 
site, we are reaching out to community coalitions. We are reaching 
out to the State unemployment. Say folks might actually be coming 
into file unemployment. We are reaching out to other Federal as- 
sistance links where people might be coming in, you know, to get 
other types of assistance. 

But obviously, the additional help in getting the word out, we 
would appreciate. 

Mr. Cummings. And actually, I see that my time is up. But it 
would be also helpful — and I know you are probably already doing 
this — if you reach out to Members of Congress so we can have that 
on our Web sites to help our constituents. 

Ms. Tucker. Absolutely. If we have not done that, we will do 
that immediately. 

Mr. Cummings. Thank you very much. 

Mr. Lynch. Thanks, gentleman. I yield myself 5 minutes. I real- 
ize that this is a technicality, but lawmaking is all technicality. I 
have gone over the bill, and the sections that provide an exception 
to termination, a debt that is being paid in a timely manner under 
6159 of 7122 of the code, or a debt with respect to collections under 
section 6330 or 6015, none of that, none of those sections, covers 
garnishment. So as written, this would require the termination of 
a person who was having their wages garnished because none of 
these exceptions covers a person who is having their wages gar- 
nished. That is just one point. It is a point of law, but it is a point 
nonetheless. 

Second, I know you have said previously that we treat everybody 
the same — I thought Mr. Connolly raised a great point, that we 
track Federal employees. And I know you have your hands full 
doing that. I also want to point out that H.R. 572, which deals with 
contractors, has a waiver from debarment that can be considered. 
There is no such waiver of termination in H.R. 4735. 

Let me turn to the practicality issue, though. Right now, you do 
this for IRS employees, right? 
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Ms. Tucker. Yes, sir. 

Mr. Lynch. How many folks do you have over there the IRS? 

Ms. Tucker. Right now, because it is filing season, we are run- 
ning, I think, roughly around 90,000 employees. 

Mr. Lynch. 90,000? 

Ms. Tucker. Yes, sir. 

Mr. Lynch. OK. H.R. 4735, my friend Mr. Chaffetz’s bill, would 
require us to do the same thing you are doing, tracking employees, 
for every Federal employee, every Federal retiree, every Postal em- 
ployee, and every applicant for a Federal position. Now forget ap- 
plicants for Federal positions for a minute. But I did the math 
here. Five million people. Five million people, plus all the people 
who apply for a position with the Federal Government, you would 
need to vet them. Let us forget the privacy issues here for a second. 
You would need to track the tax status of every single person. 

What does it cost you now to do 100,000? We are going to expand 
this by 70 times. Multiply by 70 what you are doing now for the 
IRS under this bill. 

Ms. Tucker. You know, of course, there are a lot of unknowns 
about, as you mentioned, the disclosure issues. 

Mr. Lynch. Could you speak into that mic a little bit? Thank 
you. 

Ms. Tucker. Sorry. You know, our current process for our em- 
ployees is a direct data match. How we see this a little bit dif- 
ferently, it would almost be like the tax checks that we do for some 
other Federal agencies right now, where they have to secure con- 
sent from the taxpayer. And so, for example, some of the govern- 
ment loans that are given, they will ask for a consent to be filed 
by the individual that is supplying. We do the check, have they 
filed, have they paid, and we send it back to that agency. 

So that was the closet program that we currently administer. 

Mr. Lynch. Yeah. 

Ms. Tucker. That program — our guesstimate is that it is roughly 
$2.25 per transaction. So we had looked at the fact that there is 
roughly 9 million current Federal employees and retirees. And so 
if you assume the $2.25 per duration of a transcript — and this is 
very rough, very ballpark — you know, we are talking about $22 
million if it was administered with the consent-based program, only 
giving a transcript back to the agency. 

Mr. Lynch. So you think you would be able to investigate the tax 
status of every single Federal employee and every single applicant 
for a Federal position? 

Ms. Tucker. No. What we would be able to do under the existing 
system is much like we do for other Federal 

Mr. Lynch. Can you do this with existing staff? 

Ms. Tucker. Oh, absolutely not. 

Mr. Lynch. Well, $22 million is not a big number. I am just ask- 
ing you physically. You are not scaring me with $22 million to in- 
vestigate 9 million Federal employees. And I am asking you, if that 
is all it is, that is a pretty reasonable request, putting all those 
other issues aside. What would you need to do, the manpower 

Ms. Tucker. I do not think we know. Chairman Lynch. The fig- 
ure that I cited is based on the fee that we charge right for gener- 
ating a transcript, which is actually — you know, we are then count- 
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ing on the agency that we give that transcript back to to be able 
to interpret what it means, which I think that would be a concern 
as well. 

Mr. Lynch. OK. My time has expired. I am going to let that go. 
The Chair recognizes the gentleman from Utah, Mr. Chaffetz, for 
5 minutes. 

Mr. Chaffetz. Thank you, Mr. Chairman. No doubt we have a 
multibillion dollar problem, and we are just trying to make it bet- 
ter. 

My understanding is that wage garnishment is a levy, not a lien. 
Would that be accurate? Wage garnishment. If we were garnishing 
an employee’s wages, that is a levy. It is not necessarily a lien 
against them. Is that accurate? 

Ms. Tucker. A garnishment is part of the levy program. 

Mr. Chaffetz. So it is actually not a lien. 

Mr. Lynch. She did not say that. 

Mr. Chaffetz. Well, the language is pretty clear about a lien as 
opposed to a levy, but — and I do think we owe an obligation to — 
and again, there are different people in different categories. Cer- 
tainly I think it is prudent — and I am in, I think, total agreement 
with the President’s philosophy and principle here that we ought 
to be looking closely at applicants. And again, I would go back to 
the quote, and given the essence of the time, I would just encour- 
age people to look at the President’s comments of January 20th. 
And I am somewhat mystified by the so-called logic that says, well, 
of course they have more ability to pay if the government is paying 
them more money. The same is true with the Federal employee. 
The same would be true with the contractor. Of course if we gave 
the contractor a multimillion contract or whatever it might be, they 
are probably going to have more ability to pay. 

But I do not think that logic holds water. It does not for contrac- 
tors, and I do not think it does for Federal employees. When you 
have millions upon millions of people who are doing the honest 
thing, the right thing, I think we have a higher obligation to those 
people. 

I understand the concerns and the questions about seriously de- 
linquent. I guess my — and I think that is a valid thing that we 
should continue to flush out, which should be also for H.R. 4735, 
as well as H.R. 572, because everybody wants to get this right and 
not have to do a fix. And I really do appreciate the hearing because 
I think we are actually making a lot of progress here, and I do ap- 
preciate it. 

I would ask unanimous consent to enter into the record this em- 
ployee tax compliance analysis that was done. 

[The information referred to follows:] 
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Mr. Chaffetz. It basically says that before — sorry, let me get 
this right here. The Internal Revenue Service Restructuring and 
Reform Act of 1998 — ^you know, there are multiple factors. And I 
am not trying to oversimplify this. But I do want to highlight the 
fact that between 1993 and 2007, in the IRS employees, before they 
had this new program, there was a high of 19,163 people that were 
having tax compliance issues at the IRS, and reached a low of 
8,298 in 2005. 

I recognize that the stats within this chart are — you do not nec- 
essarily have them right in front of you, and they are somewhat 
complicated. But I would like to enter it into the record because I 
think what you will see is the Restructuring and Reform Act of 
1998 — that statistical average of the number of IRS employees 
complying, not falling into this category of having delinquent taxes, 
is significantly lower, in fact 39 percent lower, than before it was 
in there. 

I for one do not find that there is a coincidence on the fact that, 
yeah, there are more difficult consequences. Consequently, you got 
a lot of people’s attention. And a lot of people said, wow, I got to 
take this seriously. I think that is a benefit on not only the contrac- 
tor side. I think that is a benefit on the Federal employee side. 

And I do think, Mr. Chairman, that there is something — and I 
am running out of time here. This idea that somebody is trying to 
do the right thing, somebody is trying to dig out from the hole that 
they are in — but the IRS maybe in the code does not have enough 
time. I think we should look at maybe extending that time. If 
somebody is willing to take a good portion of their paycheck, and 
they have a wife and kids, and they have — I am totally open to ex- 
tending the amount of time because if the IRS is testifying here 
today — is saying, look, there are some people, when you cap it out 
at 15 percent, you look at the number of years, and we come out 
with a formula, that does not meet the obligation. We are going to 
have to do something more drastic. 

Given the economic times that we are in, I think we need to 
relook at that formula because I want to be compassionate. If some- 
body is doing the right thing, I will bend over backward to help 
them. It is the people that are cheating the system that I want to 
fire. 

But I think if the IRS is being held to a standard where that for- 
mula is just not working because we do not have time, then let us 
introduce some legislation in a bipartisan and extend that period 
of time so they can continue to pay off their debt over a longer pe- 
riod of time, and we do not ever have to get to the point where we 
have to put a lien on somebody. That is the last thing we want to 
do. 

With that I will yield back. Thanks for my time. 

Mr. Lynch. I thank the gentleman. If I could just respond. If the 
gentleman’s bill lays out the definition of “seriously delinquent tax 
debt,” and establishes that when a lien is issued, pursuant to that, 
that person will be terminated, but as he says, it provides two ex- 
ceptions. None of those exceptions addresses the tax code with re- 
spect to garnishment. It is just the way the law works. 

He has cited specific sections, none of which deals with garnish- 
ment. Now it could be cured. I admit, it can be cured. But I am 



107 


just saying, the way the bill is currently written, it does not pro- 
vide an exception for a person whose wages are being garnished. 
That is all I am trying to maintain. 

The Chair recognizes the gentle lady from the District of Colum- 
bia, Ms. Eleanor Holmes Norton for 5 minutes. 

Ms. Norton. Very important distinction you have raised, Mr. 
Chairman, because the government is getting its money if garnish- 
ment is occurring. 

I was pleased that the ranking member did indicate flexibilities, 
not only in light of the present economy, but in light of the fact we 
are talking about individuals whose circumstances we cannot know 
very much about because they are bound. 

I think what is most important for me is to use what we have 
in place as the; I should say about what we have in place as the 
only program in place now in which Federal employees do get some 
sanctions. And if the IRS has been doing that for reasons Ms. 
Tucker has testified that have to do with its specialized nature, I 
would think we want to make clear before we spread that to annu- 
itants across the more than 2 or 3 million employees in annuitants 
who have nothing to do with the code, we want to be very clear 
about the distinctions, and to apply what we have learned from 
what amounts to a pilot project, because it does inform us. 

As to contractors, I do want to say that Ranking Member Issa 
is fond of using the very smallest contractor, and of course that 
person is like you and me, and he might be selling paper clips to 
the government. OK. That is not what the average taxpayer has in 
mind when they hear a contractor is not paying his income tax. 
And we might want to look at the difference between large and me- 
dium-sized contracts and the very small contractors that are indeed 
akin to individuals. 

On garnishment, at the IRS, are you fired if your wages are 
being garnished? 

Ms. Tucker. You know, I am not — let me think through how our 
1203 works. The automatic removal, the 1203 statute that we have 
talked about, is for willful failure to file, and then willful under- 
statement. So no, if your wages are being levied, garnished, that 
is not a removable. 

Ms. Norton. You are talking about the IRS 

Ms. Tucker. At the IRS. 

Ms. Norton. This is a distinction that I ask us to keep in mind, 
that even at the IRS, if the government is getting its money, then 
the notion that has been raised here, how are you going to pay if 
you get fired, begins to disappear. And even at the IRS, there has 
been some understanding that the government is getting its money. 
And willfulness, of course, has been taken care of. 

Now one of the problems that came up — garnishment has impor- 
tance for us to bring out here because there is a great distinction 
between the government getting nothing and garnishing your 
wages, and you are getting it. And that IRS employee can re- 
mained employed. 

But we had a lot of trouble at our hearing on this lien business. 
And I know why we had it, because under the code, if the lien is 
filed, then courts have held you could proceed immediately. And we 
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had lots of trouble in understanding whether at the IRS or other- 
wise the government would proceed immediately. 

You testified that the lien is to protect the government’s right. 

Ms. Tucker. Uh-huh. 

Ms. Norton. Now that may be before you know if it is willful, 
for example. Can you establish that if a lien is filed that even at 
the IRS there would not be an automatic firing of the employee? 

Ms. Tucker. The lien is filed to protect the government from 

Ms. Norton. And only for that purpose. 

Ms. Tucker. And at the point in time we were looking at the col- 
lection statute. So even if someone is one a wage levy or we are 
levying bank accounts or other income streams, if it looks that the 
sources will not full pay the debt before the collection statute runs, 
then they put the lien in place to protect the government’s inter- 
ests. 

Ms. Norton. This is very important. If we understood — if there 
were regulations where we understood that the lien was — if I can 
use an old-fashioned term — comes at the end of the exhaustion of 
remedies, it would make some of us feel more comfortable than 
what we understand the code means by lien. And what the courts 
have said — a lien is there; I do not have to do anything else. Again, 
regulations could clear that up. It seems to me before we even con- 
sidered going to the rest of the workplace, we would have to under- 
stand that. 

I would like to give an example. A lot of folks file but they want 
to contest or dispute. Now you could be with the IRS if you wanted 
to do that, too. If you do not believe that you owe the government 
the money, are you required to pay it, even if you are contesting? 

Ms. Tucker. No. 

Ms. Norton. And are willing to pay it if you, “lose?” Are you re- 
quired to put that money up front? 

Ms. Tucker. The thing that is in my written testimony, it talks 
about the four notice process. 

Ms. Norton. The what? 

Ms. Tucker. In my written testimony, it talks about our four no- 
tices. Then it talks about the point in time when we begin the levy 
or lien procedures. The taxpayers always have the opportunity to 
appeal. And I think to Chairman Lynch’s point. It is an appeal 
process within the 

Ms. Norton. But I am talking about paying. You know, they say 
I owe $2,000. I say I owe $1,000. I got to pay the $2,000 and then 
come back or lose my job at the IRS? 

Ms. Tucker. No. So you are talking about IRS process. 

Ms. Norton. I am, because I am learning from the IRS what to 
do with other employees. 

Ms. Tucker. You know, we will have to get back with you on 
that one as far as the extra process of the lien filing with our em- 
ployee because I want to make sure I give you the right answer. 
So can submit that for the record? 

Ms. Norton. I would ask you would within 30 day get to the 
chairman what to do when you may think that you are being over- 
charged by the IRS, and you do not have the money. Your account- 
ant says, look, pay what you can, what you believe you owe, but 
be on notice you may have to pay more if you lose the appeal. I 
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am concerned with whether you have to pay up front, Mr. Chair- 
man, or whether you get garnished or get your lien right there. 

Ms. Tucker. And we will be glad to provide that. 

Ms. Norton. Thank you very much. 

Mr. Lynch. Thank you. I guess, I do not want to beat this lien 
thing any more, but in my earlier discussions with the IRS they 
said that they use sort of a belt-and-suspenders approach when 
there is that tax delinquency out there. 

So they may have, they may have approaches, such as garnish- 
ment and other things, that they are trying to work. But in many 
cases I was told, just to be sure that the taxpayer is protected, that 
lien goes in place. And the taxpayer advocate was saying that it is 
almost like a mantra; it is an automatic thing that is done over at 
the IRS, that we put the lien in place to protect the taxpayer’s posi- 
tion. Is that true, or is that not true? 

Ms. Tucker. It is true. To go back to the notice process, I mean, 
we do not go out and file a lien automatically. We look at the four- 
notice process, we get to the end of the time. We begin hopefully 
discussion with the taxpayer, because at that point we are still 
hoping they will come in with a voluntary installment agreement. 

As we look, then, to say do we need to start filing the levies, and 
we look at the levy sources. If it does not appear that those levy 
sources can full pay within the collection statute period, or if we 
have better reasons to think well, gee, the taxpayer is going to 
begin discharging himself of their property, then we will put a lien 
in place to protect the government’s interest, while we continue to 
either pursue the other levy sources. 

And the reality is — and I do not have the data with me, we can 
get this back to you — the number of Federal tax liens filed in the 
scope of our overall collection program is, it is truly not a huge 
number compared to the collection interactions we engage in. 

Mr. Lynch. OK. So you get more from non-lien activity than you 
do lien activity. 

I know this is a big ask, and I am willing to give you 2 weeks 
to come back with this. But I would like to, you know, we are talk- 
ing about, in this bill, investigating the tax status of every single 
Federal employee, every single retiree, every single person at the 
Post Office, every single person that applies for a Federal position. 

I happen to think that the cost of that will be staggering, in 
terms of if you are going to do it right, apart from the privacy 
issues. Can you get me a number, in terms of how many, I want 
to know how many new employees you are going to have to hire 
to run that program. And you know, the training costs, the hiring 
costs, office space, equipment, full-time equivalencies required, and 
any other, any other costs that you might, you might have in im- 
plementing that. Because I seem to think it is going to be more 
than $22 million, you know, especially with all the work you have 
to do right now. 

But I really want to see that. And if you could break it out so 
that we do the Federal employees’ costs, and then applicants for 
Federal positions, so we can figure out 

Ms. Tucker. One of my colleagues. Chairman Lynch, is pointing 
out that the cost that we talked about, the $22 million, that is just 
for pure generation of the straight transcript. And so 
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Mr. Lynch. Yes, it did not sound to be that much in depth. We 
are talking about making sure that these people are in compliance. 

Ms. Tucker. Right. 

Mr. Lynch. I want to know every single Federal employee, 
whether they are in compliance with the Tax Code. And if they are 
filing jointly, I need to know if their spouse is compliant or behind. 
And the same thing with every single person at the U.S. Postal 
Service. And I need to know every single person that applies for 
a government position, in the Federal Government. And if they are 
filing jointly, I need to know what their spouse is doing, OK? 

So if you can just spit out that number and tell me what the cost 
is there, because boy, we are going to get to the bottom of this and 
find out who these people are that are not paying their taxes. It 
may cost us more than we bring in, but by God, we are going to 
get to the bottom of this. 

Mr. Chaffetz. Mr. Chairman, if I may. 

Mr. Lynch. Sure, I will yield. 

Mr. Chaffetz. My understanding is we have a spreadsheet, bro- 
ken out by departments with very specific numbers, down to the 
dollar for each department, and where they are at, and what per- 
centage of compliance. I would hope that is not going to be a major 
exercise. 

If you came up, and you said, for instance, that the balance 
owed, let us take here Administrative Office of the U.S. Courts, 
$9,549,207, and at a delinquency rate of 2.24 percent. The calcula- 
tion of that number would be rather simple. 

I think obviously, moving forward on this, the scoring of any 
types of things would obviously be part of the equation in passing 
any sort of legislation. And I think it is a very fair question. 

I do see the Office of Personnel Management actually having to 
deal more with this than necessarily the IRS. I mean, I think part 
of the principle is here that we are going to deal with Federal em- 
ployees and Federal contractors and the general public in an equal 
footing. 

But there is going to be a burden, if you will, of the Office of Per- 
sonnel Management. It is going to have to actually implement this, 
and put it into their programs and disseminate that out. I think 
that is a legitimate cost. But I think that, at least from I am just 
thinking off the top of my head, I did not know you were going to 
ask that, they are the ones that are probably going to have more 
of an impact than necessarily the IRS. Because they have policies 
and procedures they have to deal with. They deal with millions of 
people. 

Ms. Tucker. If I might, though, the data that we report through 
FERDI, because we are talking about very serious consequences as 
far as have you filed or have you paid, our data is from a snapshot 
in time; typically, on September 30. 

Mr. Chaffetz. Right. 

Ms. Tucker. To do the complete tax check, much like we do for 
other agencies where it is not just for providing the transcript, for 
someone to interpret, to look at a transcript and say did you file 
and pay. A more comprehensive tax check, where we actually go in, 
we analyze the transcript, IRS is doing the analysis, and we write 
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back to the agency saying — and I will pick on my colleague, Mr. 
Williams over there. 

If we were to actually have to write back to Mr. Williams’s em- 
ployer and say we have completed a tax check on Mr. Williams for 
the period of time X, Y, and Z, then we will be spending additional 
resources to say yes, he filed on time, but by the way, he owed 
$200, but he is under a good installment agreement. Then we 
would also, if he was not under an installment agreement, we 
would be obliged to say he filed, but he is in, he is currently not 
in compliance with collection. 

So there would be, I think to clarify your point. Chairman Lynch, 
the giving of a transcript to another agency, for them then to inter- 
pret what it means is the $2.25 cost I talked about, where we are 
just producing a transcript. 

To do what I believe you are asking, where you would want us 
to do the analysis and do an individualized report on each Federal 
employee, that would have a far greater impact on our resources 
and ability to do that I think in a manner that would be fair to 
the Federal employees we were reporting on. 

Mr. Chaffetz. Mr. Chair, if I can just 

Mr. Lynch. Sure, go ahead. 

Mr. Chaffetz. And I appreciate your generosity here. I think 
privacy is of the utmost concern. The only people that should be 
classified in this are people that have a lien. And that is a much 
significantly smaller population than doing something on each and 
every single employee. 

Certainly doing a brief background check to make sure that a 
prospective employee does not have a lien is something that I do 
think we should engage with. But you know, again, I just want to, 
for the record, I want to make sure that we are also looking into 
concerns of privacy. 

Mr. Lynch. Let me just claim some time here. We cannot do — 
and Ms. Tucker, you can help me with this. I do not believe we can 
do a snapshot in time of people who are, and have a vetting of peo- 
ple who are applying for a Federal position. It does not work that 
way. They are not known entities; they are new entities. 

You would need to do what you are asking for in this legislation 
is to determine the tax compliance on one tax compliance status of 
that applicant, just as you are asking for the same information for 
every Federal employee and every U.S. Postal Service employee. 

Mr. Chafeetz. We are simply trying to ask whether or not they 
have a lien. Do they have a lien, do they not have a lien. 

And my understanding is a lien becomes a public document. 
These other interactions that they are having with the IRS are con- 
fidential in nature, and should remain so. 

Mr. Lynch. But you are missing the point here. In order to fire 
a person who has a lien, you have to do a, you know, today they 
have no lien, next month they have a lien. 

In order to catch that — you are asking that when people have a 
lien, they get fired. And so you need to track that employee so you 
know when they have a lien, they get fired. 

Ms. Tucker. Maybe I came up with the super statute, because 
I do not think I put this into my testimony. So for 2008 or basically 
any other years, just to give you a percentage notion of how many 
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of the folks that are in FERDI actually really moved to a lien sta- 
tus, it is roughly only 12 percent. Most of the folks that we are 
identifying through FERDI, we move them into compliance, full 
compliance, through the wage levy or levy of other sources. So I 
just thought that was important for you to understand. 

Mr. Lynch. That is on that one date, the snapshot in time that 
you took, right? 

Ms. Tucker. Correct. So 

Mr. Lynch. Not tracking these people all the way through the 
system. 

Ms. Tucker. No, sir. 

Mr. Lynch. OK. All right. Ms. Tucker, I think you have suffered 
enough, hut let me just ask 

Ms. Tucker. It has been a pleasure. Just like with everybody at 
work. [Laughter.] 

Mr. Lynch. Yes, I am sure. If there are no further questions, I 
would like to just allow Ms. Tucker to go. And we thank you for 
your willingness to come before the committee and help us with our 
work. Thank you very much. Have a good day. 

Ms. Tucker. Sure, my pleasure. 

Mr. Lynch. Thank you. 

Ms. Tucker. Thank you. 

[Pause.] 

Mr. Lynch. I would like to welcome our next panel of witnesses. 

[Recess.] 

Mr. Lynch. Be seated. Welcome. Before we swear our witnesses, 
I will first offer some brief introductions. 

President Colleen Kelley is the President of the National Treas- 
ury Employees Union. Welcome back. 

The Nation’s largest Eederal independent Eederal sector union 
representing employees in 31 different government agencies. Ms. 
Kelley, a former IRS Revenue Agent, was first elected to the 
union’s top post in August 1999. 

Mr. J. Ward Morrow is an assistant general counsel for legisla- 
tion for the American Federation of Government Employees, the 
AFL-CIO. Before joining AFGE, Mr. Morrow served as an assistant 
State’s attorney for Baltimore City, and special assistant U.S. at- 
torney. 

Mr. Richard Oppedisano was elected national secretary of the 
Federal Managers Association in March 2004, a position he has 
held since that time. Prior to his retirement from the Civil Service 
in 2004, Mr. Oppedisano served as Operations Officer and Chief of 
Staff in the Office of the Commander at the U.S. Army Watervliet 
Arsenal in Watervliet, NY. 

Mr. Christopher Rizek is a member in Caplin & Drysdale’s 
Washington, DC, office, where he represents taxpayers and all 
types of Federal, civil, and criminal tax controversy matters; and 
also guides clients through IRS audits, prepares administrative 
claims, and litigates tax and tax-related cases. Welcome to you all. 

Let us see, why do not I do this first, and we will get you all 
sworn in. And then we can allow you to offer your opening state- 
ments. Could I ask you all to rise and raise your right hands? 

[Witnesses sworn.] 
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Mr. Lynch. The Chair now recognizes President Kelley for 5 

minutes. 

STATEMENTS OF COLLEEN KELLEY, NATIONAL PRESIDENT, 
NATIONAL TREASURY EMPLOYEES UNION; J. WARD MOR- 
ROW, ASSISTANT GENERAL COUNSEL FOR LEGISLATION, 
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, 
AFL-CIO; RICHARD OPPEDISANO, NATIONAL SECRETARY, 
FEDERAL MANAGERS ASSOCIATION; AND CHRISTOPHER 
RIZEK, GENERAL COUNSEL, CAPLIN & DRYSDALE, CHAR- 
TERED 


STATEMENT OF COLLEEN KELLY 

Ms. Kelley. Thank you very much, Chairman Lynch, Ranking 
Member Chaffetz, and distinguished members of the subcommittee. 
I appreciate the opportunity on behalf of the National Treasury 
Employees Union to provide comments on H.R. 4735, which would 
require the Federal Government to fire workers who have Federal 
tax liabilities, and prohibit job applicants with serious delin- 
quencies from being hired. 

NTE firmly believes that each and every Federal employee 
should pay their taxes in a timely manner. But we believe this leg- 
islation would deprive them of the right of due process afforded to 
other taxpayers. 

Furthermore, we believe that terminating their employment or 
preventing them from obtaining gainful employment would only 
serve to worsen that financial situation, and lessen their ability to 
repay any taxes owed, or to be compliant in the future. 

Under H.R. 4735, a prospective or current Federal employee 
would be prohibited from Federal employment based on the 
issuance of a lien, which has been discussed in great detail, which 
is not a final determination of tax liability. When the IRS files a 
notice of Federal tax lien to secure the government’s interest as a 
creditor in competition with other creditors in certain situations, 
such as bankruptcy proceedings or sales of real estate, a taxpayer 
has a right to challenge the issuance of a lien. 

H.R. 4735 does not include any minimum tax delinquency 
threshold that would trigger the mandatory termination provisions. 
I would note that H.R. 572, the Contractor Tax Delinquency legis- 
lation that is also under consideration by the subcommittee, would 
only prohibit the awarding of contracts or grants that are in excess 

of noo,ooo. 

We also have a number of concerns about how the process for de- 
termining the eligibility of an applicant for Federal employment 
with a tax debt would work. 

In particular, as has been discussed, who would be responsible 
for investigating an applicant’s tax situation, and making the de- 
termination of whether or not they are eligible for Federal employ- 
ment? Where would the funds come from? And would an applicant 
have a right to respond to any problems that are found? 

There are laws and regulations in place that address tax debts 
owed by Federal employees. Under 5 U.S.C. 2635, agencies can 
take disciplinary action against employees for failure to satisfy 
their just financial obligations, including their obligation to pay 
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Federal, State, and local taxes. These disciplinary actions can 
range from counseling to removal. 

In addition, in 1997 Congress enacted legislation authorizing the 
establishment of the Federal Payment Levy Program, which the 
IRS discussed in detail, allowing the 15 percent levy of certain Fed- 
eral payments made to delinquent taxpayers. This list of Federal 
payments, as we have heard, does include Federal employment re- 
tirement annuities and Federal salaries. 

This has been a very successful program, especially with regard 
to withholding payments from Federal salaries. NTEU has experi- 
ence with mandatory termination rules for tax infractions. Com- 
monly known as the 10 deadly sins. Section 1203, which has been 
discussed, of the IRS Restructuring and Reform Act, outlines 10 in- 
fractions for which IRS employees must be fired. One of the 10 in- 
fractions is the untimely filing of Federal income taxes, even when 
a refund is due. 

N.T.E.U believes mandatory termination for even minor tax in- 
fractions is unduly harsh, and should not be the only disciplinary 
action available. The system in place at the IRS takes away discre- 
tion from managers, and requires large amounts of resources to ad- 
minister. 

Mr. Chairman, as I have said throughout my testimony, I believe 
that everyone should pay the taxes that they owe. There are pen- 
alties under the Tax Code for those that do not, and there are proc- 
esses for recouping tax debts from Federal employees that are very 
effective. Requiring the firing of Federal employees that owe back 
taxes, and creating a huge new program to check the tax status 
and lien status of all Federal job applicants, is not the best way 
to address this problem. 

Some may owe taxes because of the actions of a spouse, a pre- 
vious failed business enterprise, or financial hardship and illness. 
Denying them Federal employment that they are otherwise quali- 
fied for will certainly be unfair in some situations, and in many sit- 
uations will lead to a higher likelihood that the government will 
never receive the taxes that it is owed. 

Thank you again for this hearing, and I welcome the opportunity 
to answer any questions. 

[The prepared statement of Ms. Kelley follows:] 
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Chainnan Lynch, Ranking Member Chaffetz, and distinguished members of the Subcommittee, 
on behalf of the National Treasury Employees Union (NTEU), I would like to thank you for 
allowing me to provide comments on H.R. 4735 which would require the federal government to 
fire workers who fail to pay their taxes and prohibit job applicants with serious tax issues from 
being hired. 

Mr. Chairman, NTEU firmly believes that each and every federal employee should pay their 
taxes in a timely manner. There are currently rules in place that allow employees to be 
disciplined and even terminated for serious tax delinquency, but we believe this legislation 
would deprive them of the right of due process afforded to other taxpayers. Furthermore, we 
believe that terminating their employment or preventing them from obtaining gainful 
employment would only serve to worsen their financial situation and lessen their ability to repay 
any taxes owed or be compliant in the future. 

DUE PROCESS 


NTEU believes that under H.R.4735, the dismissal of federal employees could occur before they 
had an opportunity to challenge an IRS determination of delinquency. As with any matter 
dealing with taxes, it is likely more complicated than it appears. There are, after all, a variety of 
extenuating circumstances - divorce and its aftermath, serious illness, loss of a job and 
significant financial difficulties - that can play into the existence of a tax debt. There is also the 
question of what qualifies as a serious delinquency, both in dollar amount and time. 

Unfortunately, under H.R.4735, there are no real flexibilities provided for taxpayers that are 
actively seeking to reach an agreement with the IRS on how to settle their outstanding tax 
liability or that are facing serious financial hardships. Thus, current or pro.spective federal 
employees that are delinquent in their taxes may not be afforded the same rights afforded to other 
taxpayers in similar circumstances. 

If a taxpayer has a balance due, the IRS may take action to secure payment through several 
means including: Filing a Notice of Federal Tax Lien, Serving a Notice of Levy, or Offsetting a 
refund to whieh a taxpayer is entitled. 

The IRS files a Notice of Federal Tax Lien to secure the government’s interest as a creditor in 
competition with other creditors in certain situations, such as bankruptcy proceedings or sales of 
real estate. The federal tax lien is a claim against a taxpayers’ property, including property that 
they acquire after the lien arises. 

If a taxpayer wants to exercise their right to appeal the notice of lien, they submit a written 
request to the IRS requesting a collection due process (CDP) hearing. The purpose of a CDP 
hearing is to provide taxpayers an opportunity for an independent review to ensure that the lien 
action is warranted and appropriate 

Under H.R. 4735, a prospective or current federal employee will be prohibited from federal 
employment based on the issuance of a lien which is not a final determination of tax liability. 


1 
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In addition, terminating a workers’ employment will only serve to exacerbate any financial 
distress they may be experiencing, thereby lessening their ability to pay their taxes. I would note 
that just last week, the IRS announced several additional steps it is taking this tax season to help 
people having difficulties meeting their tax obligations because of unemployment or other 
financial problems. The steps include additional flexibility on offers in compromise for 
struggling taxpayers and a series of Saturday “open houses” offering taxpayers extra 
opportunities to work out tax problems face to face with the IRS. 

This announcement by the IRS is an acknowledgement that in the current economic climate, it is 
more important than ever that taxpayers be provided with additional flexibilities to help them 
work through any financial difficulties they may be experiencing and become compliant. Many 
federal employees have been affected by the economic downturn through the loss of jobs of 
family members and the loss of value of their homes. 

As Nina Olson, the National Taxpayer Advocate, has said, when dealing with non-compliant 
taxpayers, the focus should not just be on getting them compliant for a single year, but on 
keeping them compliant in the future as well. 

In addition to concerns that H.R, 4735 does not adequately ensure that the rights of federal 
workers are protected, we are also concerned that the bill does not include any minimum tax 
delinquency threshold that would trigger the mandatory termination provisions. 1 would note that 
H.R. 572, the contractor tax delinquency legislation that is also under consideration by the 
subcommittee, would only prohibit the awarding of contracts or grants to delinquent contractors 
that are in excess of $100,000, while H.R. 4735 contains no similar minimum threshold. 

We also believe it is unfair that under H.R. 4735 only executive branch federal employees are 
subject to termination for failing to pay their taxes while Members of Congress remain exempt. 
Certainly, fairness would require that Members of Congress and federal employees be subject to 
the same standards. 

Furthermore, we have a number of concerns about how the process for determining the eligibility 
an applicant for federal employment with a tax debt work would. In particular, who would be 
responsible for investigating an applicant’s tax situation and making the determination of 
whether or not they are eligible for federal employment? How would such investigations and 
detenninations work and who would be responsible for carrying them out? And would an 
applicant have the right to respond to any problems that are found? If it is determined that they 
are not eligible for employment, do they have the right to appeal that decision? And who would 
be responsible for hearing and deciding such an appeal? 

5 C.F.R. 2635 


As stated previously, NTEU firmly believes each and every federal employee should pay their 
taxes in a timely manner and believes that the federal government already has enhanced 
processes to ensure compliance by federal employees. 

Under 5 U.S.C. 2635.809, agencies can take disciplinary action against employees for failure to 
satisfy their “just financial obligations,” including their obligation to pay Federal, state, and local 
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taxes. These disciplinary actions can range from counseling to removal. 

This Office of Government Ethics regulation, part of the government- wide standards of ethical 
conduct, provides: Employees shall satisfy in good faith their obligations as citizens, including 
all just financial obligations, especially those such as Federal, State, or local taxes that are 
imposed by law. For purposes of this section, a just financial obligation includes any financial 
obligation acknowledged by the employee or reduced to judgment by a court. In good faith 
means an honest intention to fulfill any just financial obligation in a timely manner. 

Federal Emplovee/Retiree Delinquency Initiative (FERDI) 

In 1993, IRS initiated the Federal Employee/Retiree Delinquency Initiative (FERDI), to promote 
federal tax compliance among current and retired federal employees. According to the Internal 
Revenue Manual, the program incorporates the purpose and intent of Office of Government 
Ethics regulations 5 CFR 2635.809, discussed previously. 

The broad objectives of FERDI arc to enhance the federal government’s tax administration 
process by improving the compliance of federal employees and annuitants with their 
responsibility for filing tax returns and paying taxes, thereby helping to ensure the public’s 
confidence in the tax system. The program combines reaching out to federal agencies to raise 
their awareness of this issue and prioritizing IRS’ efforts to reduce its unpaid tax cases. 


Beginning in 1993, the IRS began periodically matching its records of outstanding taxes and 
non-filed tax returns against federal personnel records to identify federal workers and annuitants 
who either had outstanding taxes or had not filed their tax returns. IRS entered into agreements 
with the Defense Manpower Data Center, which receives personnel data files on many of the 
government’s active and retired civilian and military w'orkers, and the U.S. Postal Service, which 
maintains and processes similar data for postal workers, to match these personnel records against 
a data file of outstanding taxes and unfilled tax returns. Most agencies, accounting for over 95 
percent of the federal workforce, participate in this matching process. 

Agencies that participate in the matching process and agencies where IRS is able to perform a 
match using W-2 information annually receive a letter from IRS informing them of die number 
of employees with outstanding taxes or unfilled tax returns. These letters also contain IRS’ 
assessment of the agency’s rate of compliance. Because of restrictions imposed by 
confidentiality laws, these agencies do not receive information on the specific names of 
individual employees whom IRS has identified as not complying with the nations’ tax laws. 

The program has been successful in reducing tax delinquency among federal employees and 
retirees. In 2008, the overall FERDI non-compliance rate was 2.86 percent, down from 3.47 
percent in 2002. 


Federal Payment Lew Program 

To help IRS collect delinquent taxes more effectively. Congress included a provision in the 
Taxpayer Relief Act of 1997 (P.L. 105-34), which became Section 6331 (h) of the Internal 
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Revenue Code, authorizing the establishment of the Federal Payment Levy Program (FPLP), 
which allows IRS to continuously levy up to 15 percent of certain federal payments made to 
delinquent taxpayers. 

Under FPLP, the IRS sends an electronic file containing tax debt information to the Department 
of Treasury’s Financial Management Service (FMS). The FMS then searches for matches 
between the names and taxpayer identification numbers (TINs) in its database on pending federal 
payments and the names and TINs in its database on delinquent tax accounts. If a match is 
found, the FMS notifies the IRS, which in turn notifies the taxpayer in question of its intent to 
levy certain federal payments to that individual until the tax debt is paid in full. If 30 days pass 
with no reply from the taxpayer, the IRS authorizes FMS to levy all eligible federal payments to 
that individual. The levy remains in effect until the debt is paid in full, or until the taxpayer 
makes other arrangements with the IRS to pay off the debt. 

The list of federal payments that can be levied through the FPLP include; federal employee 
retirement annuities, federal payments made to a contractor/vendor doing business with the 
government; federal employee travel advances or reimbursements, certain Social Security 
benefits, and federal salaries. 

According to the Department of Treasury’s FY 2008 Report to Congress, the total amount of 
levy collections in FY 2008 under FPLP was $400 million, an increase of $31 1 million over the 
FY 2003 level. 

Section 1203 of the IRS Restructuring and Reform Act of 1998 (RRA 98) 

NTEU has experience with mandatory terminations for tax infractions. Commonly known as the 
“Ten Deadly Sins,” Section 1 203 of RRA ’98 outlines ten infractions for which IRS employees 
must be fired. One of the ten infractions is the untimely filing of federal income taxes, even 
when a refund is due. 

Let me be clear, NTEU does not condone any violation of law or rules of conduct by its 
members at the IRS or in any other government agency. Violations of some rules clearly warrant 
termination of employment. But even the previous Administration recognized the adverse 
impact Section 1203 was having on IRS employees and the ability of the IRS to carry out its 
mission, and recommended several modifications to Section 1203 to enhance the fundamental 
fairness of the statute, including allowing appropriate discipline rather than mandatory 
termination. NTEU believes mandatory tennination for even minor tax infractions is unduly 
harsh and should not be the only disciplinary action available. The system in place at the IRS 
takes away discretion from managers and requires large amounts of resources to administer. In 
addition, it is patently unfair to hold those who are charged with enforcing the tax laws to a 
higher standard than those who write them. 

NTEU strongly believes we should be changing the system at the IRS, not subjecting the rest of 
the federal workforce to it. 
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IRS Employee Tax Compliance Program 

Mr. Chairman, while we believe the mandatory terminations provisions under Section 1203 are 
patently unfair, we do believe it is the duty of each and every IRS employee to pay their taxes 
and support IRS efforts to ensure their compliance. 

We also believe that currently IRS already h^ sufficient ability to identify and punish employees 
who may have failed to meet their obligations as taxpayers. Under the Employee Tax 
Compliance (ETC) Program, the IRS can identify employees who have filed or paid their taxes 
late, are delinquent in paying any balance due, or for whom IRS has no record of a tax return 
having been filed. The program periodically matches IRS’ automated personnel records against 
its master files — its detailed database of taxpayer accounts — and downloads any matches into a 
separate Employee Tax Compliance database. Program personnel review these data to identify 
the potential compliance issue, and if they determine an infraction has occurred, refer the issue to 
the employee’s labor relations office for review. Depending on the nature of the issue identified, 
certain disciplinary action may be warranted. 

1 would note that in 2004, as part of a continuing effort to ensure tax compliance by IRS 
employees, IRS instituted a number of steps to ensure employees strictly met and followed their 
tax filing and payment requirements. The multi-step initiative included a new review of tax 
behavior of IRS employees, a deeper IRS compliance and auditing effort for employees and an 
expanded education and outreach effort inside the agency. 

NTEU strongly believes that the IRS Employee Tax Compliance Program will ensure that IRS 
employees fulfill their responsibility to meet their tax obligations and allow them continue 
effectively serving their mission of providing taxpayers top quality service by helping them 
understand and meet their tax responsibilities and by applying the tax law with integrity and 
fairness to all. 


Conclusion 


Mr. Chairman, as I have said throughout my testimony, I believe that everyone should pay the 
taxes they owe. There are penalties under the tax code for those that don’t. There are also 
penalties that agencies can apply when employees are violating ethics rules. Requiring the firing 
of federal employees that owe back taxes, and creating a huge new program to check the tax 
status of all federal job applicants, is not the best way to address this problem. Some may owe 
taxes because of the actions of a spouse, a previous failed business enterprise or financial 
hardship. Denying them federal employment that they are otherwise qualified for, will certainly 
be unfair in some situations and in many situations will lead to a higher likelihood that the 
government will never receive the taxes it is owed. 1 hope this Committee will not approve this 
legislation. 

Thank you. I would be happy to answer any questions. 
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Mr. Lynch. Thank you. Mr. Morrow, you are now recognized for 
5 minutes. 


STATEMENT OF J. WARD MORROW 

Mr. Morrow. Mr. Chairman and subcommittee members, my 
name is J. Ward Morrow. I serve as assistant general counsel for 
American Federation of Government Employees. We represent 
more than 600,000 Federal and District of Columbia workers. 

I am pleased to appear before you to discuss the issues related 
to H.R. 4735. 

AFGE does not support singling out of Federal employees who 
face tax problems. Federal employees are patriots who are engaged 
in public service so that they can contribute to helping other fellow 
Americans. Many civilian employees of the Department of Defense 
serve in supporting roles for deployed military personnel. 

Others honorably serve our country in the Department of Home- 
land Security. Others care for wounded veterans. But all Federal 
employees serve the citizens of the United States. 

Sometimes people end up in disputes with the IRS because their 
tax situation is complicated, by a divorce, death of a loved one, or 
other difficult circumstances. Each situation must be reviewed on 
a case-by-case basis. 

Currently Eederal employees may be disciplined, up to and in- 
cluding termination, for tax misconduct. The Merit Systems Protec- 
tion Board has upheld adverse actions for tax impropriety against 
even non-Treasury employees where they have found a nexus to 
Federal employment. 

For example, in the James A. Mitchell v. United States Postal 
Service, 32-MSPR-362-1987, the U.S. Merit Systems Protection 
Board upheld an Administrative Law Judge’s finding of the nexus 
between conduct and the efficiency of the Service. 

Some circumstances, such as employment that required a secu- 
rity clearance, or perhaps a suitability determination, a serious de- 
linquency may result in the termination of an employee due to the 
nature of that type of employment. 

We believe agencies currently have sufficient authority in these 
areas to make such determinations in appropriate circumstances. 
The matter of a lien being imposed may not be a sign that an em- 
ployee is in a deliberate default. 

It is vital that Federal employees be afforded all of their due 
process rights that Title 5 allows. Some situations may be far more 
intentional and severe than others. Some situations may be appro- 
priate for a lesser penalty or other type of outcome. It is also pos- 
sible in this day and age for a situation such as identity theft to 
take place, or other type of error that the agency may make. In 
those cases the Federal employee may be incorrectly or unfairly 
identified as being seriously delinquent in their tax payments. 

We believe Federal employees must be given sufficient oppor- 
tunity and due process to show that they are not seriously delin- 
quent, as defined by this legislation; and/or that termination is not 
the appropriate penalty in specific circumstances. 

We can only speculate as to the variety of situations, particularly 
in this economy, that might exist, so we can be clear that a one- 
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size-fits-all penalty will not be able to be fairly accommodating all 
of these possible situations. 

AFGE does applaud the goal of getting all Americans to pay their 
legally required amount of taxes. In many, but not all, instances, 
we believe the goal is best accomplished by having an employee 
who is in default to continuing employment, so there is a better op- 
portunity of payment. It stands to reason that if an individual is 
unemployed, they will be in default for a far longer period of time, 
and have less incentive to pay any payments. 

We believe any legislation needs to provide for the possibility and 
the type of construction manner for encouraging employees, where 
appropriate, to remain employed; and to get an employee who is in 
default to pay their taxes. To erect a permanent barrier to any Fed- 
eral employment for someone who is seeking to be employed, and 
in good faith desires to make payments once employed, would be 
counter to the desire to get the debt paid. 

Since each situation is different and want different factors to be 
examined, it makes more sense to have a process that encourages 
payment, rather than one that may frustrate payment. 

In the exercise of their rights. Federal employees might be able 
to show that in fact they are being incorrectly or unfairly treated. 
They deserve this opportunity, rather than a rigid penalty, it is fair 
to look at each situation individually for a system that fails to give 
Federal employees a proper process to vindicate themselves. 

Based on the unique needs of the Federal Government, we be- 
lieve that there may be circumstances where the specialized talents 
of an employee might be necessary, even where a tax debt might 
exist. We believe such situations, which we might now not even be 
able to articulate, may exist and could require the employment or 
continued employment of certain individuals for a period of time. 
Any law will need to have this type of legitimate need of govern- 
ment service provision to provide the adequate flexibility for gov- 
ernment operations. 

Currently the IRS has a variety of powers with which to enforce 
the tax laws. We defer to them as to the variety of provisions that 
currently exist. We would note that they do have criminal and civil 
provisions to deal with those who deliberately and intentionally fail 
to pay their legitimate taxes. 

The agency is given discretion as to how to seek those enforce- 
ment provisions, and by the very nature of criminal enforcement, 
the agency has provisions to deal with the most severe and inten- 
tional violation. 

AFGE recognizes the legislation would attempt to allow for a sit- 
uation — if I may finish my statement, Mr. Chairman — when agree- 
ment may be entered into by the IRS. This legislation, though, does 
fail to include those who may be making attempts to pay, but ei- 
ther have not or cannot agree to the terms required for an agree- 
ment acceptable to the IRS. 

Again, we state a case-by-case review is more appropriate to 
these types of circumstances. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Morrow follows:] 
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Mr. Chairman and Subcommittee Members, 

Introduction 

My name is James Ward Morrow and I serve as an Assistant General Counsel 
for the American Federation of Government Employees, (“AFGE"), which 
represents more than 600,000 Federal and District of Columbia workers I am 
pleased to appear before you today to discuss issues related to H.R. 4735 which 
would amend title 5, United States Code, to provide that persons having 
seriously delinquent tax debts shall be ineligible for Federal employment. 

Discussion 

AFGE does not support singling out federal employees who face tax problems. 
Federal employees are patriots wrho are engaged in public service so that they 
can contribute to helping their fellow Americans. Many civilian employee? of the 
Department of Defense serve in supporting roles for our deployed military 
personnel, others honorably serve our country in the Department of Homeland 
Security, others care for ill and wounded veterans, but all federal employees 
serve the citizens of the United States. 

Sometimes people end up in disputes with the Internal Revenue Service because 
their tax situation is complicated by divorce, death of a loved one, and many 
other difficult circumstances. Each situation must be reviewed on a case-by- 
case basis. Currently, federal employees may be disciplined up to and including 
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termination for tax misconduct. The Merit System Protection Board has upheld 
adverse actions for tax Impropriety against non-Treasury employees and found a 
nexus to federal employment. For example, in James A. Mitchell v United States 
Postal Service, 32 M.S.P.R. 362 (1987), the Merit System Protection Board 
upheld an Administrative Law Judge’s finding of a nexus between such conduct 
and the efficiency of the service. 

Some circumstances, such as employment that require a security clearance or 
other suitability determination, a serious delinquency may result in the 
termination of an employee due to the nature of the employment. We believe 
agencies currently have sufficient authority in these areas to make such 
determinations in appropriate circumstances. 

The matter of a lien being imposed may not be a sign that an employee is in a 
deliberate default. It is vital that federal employees be afforded all of their due 
process rights that title 5 allows. Some situations may be far more intentional 
and severe than others. Some situations may be more appropriate for a lesser 
penalty or other type of outcome. It is also possible in this day and age for a 
situation like identity theft to take place, or other error, that may have a federal 
employee incorrectly or unfairly identified as being seriously delinquent in their 
tax payments. Federal employees must be given sufficient opportunity and due 
process to show that they are not seriously delinquent as defined by this 
legislation and/or that termination is not appropriate under the specific 
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circumstances. We can only speculate as to the variety of situations that might 
exist, but we can be clear that a one size fits all penalty will not be able to fairly 
accommodate all of the possible situations. 

AFGE applauds the goal of getting all Americans to pay their legally required 
amount of taxes. In many, but not all instances, we believe this goal is best 
accomplished by having an employee who is in default continue In employment, 
so that there is a better possibility of payment. It stands to reason that if an 
individual is unemployed, they will be in default for a far longer period of time and 
have less incentive to pay any payments. We believe any legislation needs to 
provide for the possibility of this type of constructive manner of encouraging 
employees, where appropriate, to remain employed, and to get an employee who 
is in default to pay their taxes. To erect a permanent barrier to any federal 
employment for someone who is seeking to be employed, and desires to make 
good faith payments once employed, would be counter to the desire to get the 
debt paid. Since each situation will have different factors to examine, it makes 
more sense to have a process that encourages payment rather than one that 
may frustrate payment. In the exercise of their rights, Federal employees might 
also be able to show that they are being incorrectly or unfairly treated. They 
deserve this opportunity, rather than a rigid penalty that fails to look at each 
situation individually or a system that fails to give federal employees a proper 
process to vindicate themselves. 



127 


Based upon the unique needs of the Federal government, we also believe that 
there may be circumstances where the specialized talents of an employee might 
be necessary even where tax debt might exist. We believe such situations, which 
we might not now even be able to articulate, may exist and could require the 
employment, or continued employment, of certain individuals for a period of time. 
Any such law will need to have this type of legitimate need of government 
provision to provide adequate flexibility for government operations. 

Currently, the Internal Revenue Sen/ice has a variety of powers with which to 
enforce the tax laws. While we defer to them as to the variety of provisions that 
currently exist, we would note that they do have both criminal and civil provisions 
to deal with those who deliberately and intentionally fail to pay legitimately owed 
taxes. The agency is given discretion as to how it seeks to enforce its provisions. 
By the very nature of criminal enforcement, the agency has provisions to deal 
with the most severe and intentional of violations. 

AFGE recognizes that the legislation attempts to allow for a situation where an 
agreement has been entered into with the internal Revenue Service (“IRS”). This 
legislation falls to include those who may be making attempts to pay, but either 
have not, or cannot, agree to the terms required for an agreement acceptable to 
the IRS. Again, a case-by-case basis review is more appropriate to these types 
of circumstances. 
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Conclusion 

In conclusion, AFGE agrees that all Federal employees, like all 
Americans, need to pay their legally required amount of taxes. We believe that 
appropriate due process must be given to Federal employees to determine if they 
are in fact seriously delinquent, and we believe each case must be reviewed on 
its own merits. 

AFGE believes that many circumstances exist where a minor delinquency will be 
more likely to be paid if an employee continues in government service and 
makes good faith efforts to pay the debt. In this current economic climate, a 
stable government job may be just the incentive needed to facilitate a rapid 
payment of taxes, which all would agree is our common goal. 

AFGE further believes that both the IRS, and the employing agency in many 
cases, already have sufficient authorities to take appropriate action in cases that 
merit such action. 

On behalf of the over 600,000 patriotic Federal and D.C. government employees 
who proudly serve our country, and that AFGE proudly represents, I would like to 
thank the Chair and the Members of this Subcommittee for the opportunity to 
present our views on this matter. 
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This concludes my statement. 1 will be happy to respond to any questions. 
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Mr. Lynch. Thank you, sir. Mr. Oppedisano, you are now recog- 
nized for 5 minutes. 

STATEMENT OF RICHARD OPPEDISANO 

Mr. Oppedisano. Chairman Lynch, Ranking Member Chaffetz, 
and members of the subcommittee. As Federal managers and 
stakeholders in this legislation, we are 

Mr. Lynch. Mr. Oppedisano, I am not sure if your mic is work- 
ing. 

Mr. Oppedisano. The light is on. Can you hear me better now? 

Mr. Lynch. All right, thank you, sir. 

Mr. Oppedisano. As Federal managers and stakeholders in this 
legislation we are discussing today, we appreciate the opportunity 
to appear before you. 

The Federal Government’s most important resources is its work 
force. Federal employees serve alongside their military counter- 
parts on the ground in Iraq and other conflicts abroad. They are 
on the cutting edge of disease research, energy initiatives, and 
many social programs that deliver needed services to millions of 
Americans. They are doctors, engineers, law enforcement officers 
working to secure our nation’s borders. 

Despite their dedication to advancing the nation’s interests. Fed- 
eral employees continue to serve as a punching bag for the press, 
and this mentality has crept its way onto Capitol Hill. As we de- 
bate H.R. 4735, it is critical that Members of Congress isolate this 
issue from other topics challenging the Federal work force. 

We are here today to discuss Federal employees who have been 
seriously delinquent on their tax obligations. We are not here today 
to discuss Federal salaries, turnover rates, or a multitude of other 
issues that may deserve debate at some other time. 

When public figures lump these issues together, the result is a 
firestorm of anti-Civil-Service zeal that detracts from the debate at 
hand. 

Legislation introduced by Ranking Member Chaffetz would bar 
Federal employees facing serious delinquent tax debt from serving 
in the government. Let us look at the facts. 

In 2008, Federal employees. Federal retirees, active-duty military 
and retired military owed $3 billion in unpaid taxes. In terms of 
dollars, military retirees owed the most, with over $1.3 billion in 
unpaid taxes; 97,000 active Federal employees account for $962 
million of the $3 billion owed. This represents less than 5 percent 
of the Federal work force. 

Of the individuals this legislation would affect those only that 
are seriously delinquent. It is our belief that very few fall within 
this category. However, we must carefully examine what seriously 
delinquent means. 

According to the legislation, it would affect any employee who 
has a lien filed against his or her property in order to recover un- 
paid taxes. First and foremost, as taxpayers ourselves, FMA mem- 
bers in no way, shape, or form support the action of Federal em- 
ployees who neglect to pay their taxes in a timely manner. It is ex- 
tremely distressing to hear stories of government employees who 
receive a Federal salary, while refusing to follow tax laws. 
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While there are many circumstances that justify filing for recon- 
sideration, those who purposely bypass the requirements to fulfill 
their tax obligation should be held accountable. When these indi- 
viduals are civil servants, their conduct can cast a dark shadow 
over their fellow co-workers. 

FMA has several concerns with both the intent and practical ap- 
plication of H.R. 4735. It is believed that Federal employees should 
be held to the same standards as the rest of the American popu- 
lation, receiving no special treatment, while also avoiding the bull’s 
eye that so often falls on their backs. 

Approving this bill would severely jeopardize the ability of the 
IRS agents to direct Federal employees down the path to tax settle- 
ment; instead, resorting to termination. FMA is concerned that 
H.R. 4735 may restrict Federal employees’ ability to dispute their 
tax obligations, while stifling the IRS from pursuing payment 
through established channels. 

We are also concerned that this legislation could relate to an on- 
going tax dispute that is not resolved as of the filing of the lien. 
Additionally, if a lien has been filed, yet the IRS is unsuccessful 
in its attempt to collect payment, and the employee is terminated, 
one must question how the now-former employee is going to repay 
what is owed, while not collecting a paycheck. Ultimately, the gov- 
ernment would still be unable to recoup payment from this individ- 
ual. 

We believe this legislation seeks to create a system where there 
is always an easy answer to an individual case requiring unique 
existing exemptions exist. Our tax system does not exist in a vacu- 
um. IRS agents are successful because they are trained to evaluate 
each case based on its own set of circumstances. 

While there are certainly individuals who not only refuse to pay 
taxes, this legislation may impact a greater audience than in- 
tended. It is extremely difficult, and perhaps impossible, to judge 
an individual’s intent when it comes to the filing of a failure to file 
taxes. Deliberate or fraudulent non-payment is vastly different 
than a technical mistake, yet both may lead to a drawn-out appeal 
process resulting in identical determinations. 

Under H.R. 4735, the employee who makes an innocent mistake 
could be deemed seriously delinquent and unfairly penalized. 

In conclusion, there is no doubt that this issue warrants discus- 
sion and debate. But we at FMA believe the solution of the prob- 
lems may be realized through greater oversight and enforcement of 
tax laws currently in place. If these laws are deemed too lenient, 
new tax rules and regulations that do not isolate Federal employ- 
ees from the rest of the American public should be required. 

No one should be allowed to evade paying taxes that are owed 
according to law, a point we can all agree upon. Singling out our 
nation’s civil servants, however, is not the answer. 

Thank you again for this opportunity to express our views, and 
I am happy to answer any questions you may have. 

[The prepared statement of Mr. Oppedisano follows:] 
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Statement of Richard C^pedisano before the House Subcommittee on Federal Workforce, Postal 
Service and the District of Columbia 

Chairman Lynch, Ranking Member Chaffetz and Members of the House Oversight and 
Government Reform Subcommittee on the Federal Workforce, Postal Service, and the District of 
Columbia: 

My name is Richard Oppedisano and I am here today representing the over 200,000 managers, 
supervisors and executives in the federal government on behalf of the Federal Managers Association 
(FMA). Please allow me to take a moment and thank you for the opportunity to present our views before 
the Subcommittee. As federal managers, we are committed to carrying out the missions of our agencies 
in the most efficient and cost effective manner while providing necessary services to millions of 
Americans. 

Currently, I setve as the National Secretary of the Federal Managers Association, a position I 
have held since 2004, and was recently reelected to serve another two year term. 1 retired from the 
federal government in 2004 after serving as a civilian with the Department of the Army for over thirty 
years at the Watervliet Arsenal in Watervliet, New York. Prior to my joining the civil service, 1 served 
in the United States Navy for six years. During my time at Watervliet, I held many positions, most in the 
area of personnel, I have over 25 years experience in the human resources field, and prior to retiring, I 
saved as the Operations Officer/Chief of Staff in the Office of the Commander, I have held a leadership 
role within FMA for over 25 years and have been a member for over thirty years. 

Established in 1913, the Federal Managers Association is the largest and oldest association of 
managers and supervisors in the federal government. FMA was originally organized to represent the 
interests of civil service managers and supervisors in the Department of Defense and has since branched 
out to include some 35 different federal departments and agencies. We are a nonprofit, professional, 
membership-based organization dedicated to advocating excellence in public .service and committed to 
ensuring an efficient and effective federal government. As stakeholders in the legislation we are 
discussing today, we appreciate the opportunity to appear before the Subcommittee. 

The Role of Federal Employees 

Moving forward in the second session of the 111"' Congress, the President and lawmakers 
continue to grapple with the demands posed by difficult economic conditions and military engagements 
on multiple fronts. In the midst of this challenging climate, FMA remains committed to ensuring the 
success of the nearly two million civil servants who consistently go above and beyond the call of duty to 
achieve the government’s mission by providing needed services to millions of Americans each day. To 
this end, FMA fights to promote an enviromnent in the federal government that attracts talented, civic- 
minded and hardworking federal employees to ensure the taxpaying public receives the highest level of 
service. 


The Administration and Congress have set forth an aggressive agenda that requires members of 
the civil service to take on an ever-expanding role, both at home and abroad, while providing fewer 
resources to accomplish these tasks. Compounding the predicament is the looming wave of retirement 
which threatens to pull vast amounts of experience and know-how from the federal workforce while 
exacerbating the challenge of replacing management ranks and filling critical positions. As federal 
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, Statement of Richard Oppedtsano before the House Subcommittee on Federal Workforce, Postal 

if Service and the District of Columbia 

managers, we find ourselves on the front lines during these times, and we at FMA intend to play a 
critical role in shaping legislation that advances the mission of the civil service. 

The federal government’s most important resource is its workforce. Federal employees serve 
alongside their military counterparts on the ground in Iraq and other conflicts abroad. They are on the 
cutting-edge of disease research, energy efficiency initiatives and the many social programs that deliver 
needed services to millions of Americans. They are doctors, engineers and law enforcement officers 
working to secure our nation’s borders. They lead homeland security efforts and ensure disabled 
Americans receive the benefits and care they require and deserve. They do all of this without requiring 
special recognition from those they serve because they believe in the value of their work. 

Despite their dedication to advancing the nation’s interests, federal employees continue to serve 
as a punching bag for the press, and with the economic downturn, this mentality has crept its way onto 
Capitol Hill. As of late, federal employees have had to deal with media reports detailing their salaries 
and claims that they make too much money. To add insult to injury, these same media outlets are calling 
for a reduction in federal salaries in order for the government to save money, without bothering to take a 
hard look at the work federal employees carry out on behalf of this country, not to mention the economic 
impact such a proposal would have. Several Members of Congress have made similar statements in the 
media. In fact, if you read the headlines covering the legislation we are here to discuss today, they are 
often misleading, and in some cases, blatantly wrong. Headlines claiming, “Feds Owe Billions in 
Unpaid Taxes,” do nothing more than add fuel to the fed-bashing fire. It is not until one actually reads 
the articles that you discover active federal employees account for less than one third of what is owed, 
and that the gravest abusers are military retirees. 

As public figures, it is your responsibility to separate fact from fiction, especially as it pertains to 
our nation’s workforce and in turn, our nation’s security. We at FMA remain committed to combating 
the negative and misrepresented image of the federal workforce in the media and on Capitol Hill. 

H.R. 4735 

Legislation introduced by Congressman Jason Chaffetz (R-Utah), H.R. 4735, would bar federal 
employees facing “seriously delinquent tax debt” from continuing to serve in the government. It would 
also prevent individuals with seriously delinquent tax debt from entering the federal workforce. 
Employees of the Judicial and Legislative Branches would also be subject to the same guidelines. The 
Office of Personnel Management (OPM) would be responsible for carrying out these rules within the 
Executive Branch. 

Who Would be Affected by the Legislation? 

As we previously mentioned, articles covering the situation have been very misleading. In 2008, 
federal employees, federal retirees, active duty military and retired military owed a cumulative $3 
billion in unpaid taxes, according to the Internal Revenue Service (IRS). In tenns of just dollars, military 
retirees owe the most, with over $1.3 billion in unpaid taxes. After accounting for active duty military 
employees and federal retirees, current active federal employees account for S962 million of the $3 
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billion in unpaid taxes. Just over 97,000 employees, less than five percent of the active federal 
workforce, were delinquent on their taxes in 2008. This is down from 171,000 employees in 2007. 


That said, the legislation would affect, at most, 97,000 civil servants and would only recover less 
than a third of what is owed in back taxes. Of those individuals, the legislation would only affect those 
who are “seriously delinquent.” It is our estimate that very few of the 97,000 fall into the seriously 
delinquent category. However, we must carefally examine what seriously delinquent means. According 
to the legislation as written, it would affect any employee who has a lien filed against his/her property in 
order to recover unpaid taxes. As we understand it, this would not include employees who have agreed 
to a payment schedule. We are concerned, however, that the legislation could relate to an ongoing tax 
dispute that is not resolved as of the filing of the lien. 


Taking this into account, an important question at hand is - how many employees would really 
be affected by this legislation? 


Current IRS Rules for Tax Collection 


FMA’s IRS Conference is the second largest conference within our Association, second in 
numbers only to our members in the Department of Defense. When discussing penalties for unpaid 
taxes, federal employees and the general public are held to the same standards. However, IRS 
employees are held to stricter standards, as they are subject to termination if they have outstanding tax 
debt. 


With an understanding of the complexities involved in the process of filing taxes, the IRS 
currently affords individuals disputing their tax debts several avenues for reconsideration. After the 
initial examination and determination by an IRS agent, an individual may file for an appeal with the 
agency. At this point, an independent examiner, barred from consulting with the original IRS agent on 
the case, evaluates the individual’s claim, comparing information compiled by the IRS with that offered 
by the taxpayer. If the taxpayer and the reevaluation conducted by the independent examiner are still at 
odds, the IRS provides the taxpayer with a legal notice detailing the determination and affording the 
individual ninety days to appeal the decision in court or enroll in a repayment schedule or similar 
compromise. 

If the IRS decision holds up in court, a series of notices will be sent to the taxpayer with 
information relating to the tax obligation. Failure to respond through repayment of the determined debt 
then results in placement of a lien on the individual’s property or a garnishing of wages. The same 
process is conducted regardless of where one works, with the exception of IRS employees. 

FMA’s Perspective on the Legislation 

First and foremost, as taxpayers ourselves, FMA members in no way, shape or form support the 
actions of federal employees who neglect to pay their taxes in a thorough and timely manner. It is 
extremely distressing to hear stories and reports of government employees who continue to receive a 
federal salary while refusing to follow tax laws. While there are many extenuating circumstances that 


1641 Prince Street ■ Alexandria VA 22314-2818 ■ Tel: (703) 683-8700 ■ Fax: (703) 683-8707 
m E-maii: infcxgfedmanagers.org ■ Web: vvwwifedmanagers.org 


4 




136 


M Statement of Richard (>M>edisano before Ae House Subcommittee on Federal Workforce, Postal 

* a»,oc..mh=., Service and the District of Columbia 

justify individuals’ calls for reconsideration of the money owed, those who consciously bypass the 
channels and processes in place to fulfill their tax obligations should be held accountable for their 
actions, or rather, inaction. When these individuals are civil servants, their conduct casts a dark shadow 
over their fellow coworkers, many who have devot^i their lives to public service at the expense of other 
opportunities in the private sector. 

When considering this legislation, it is critical that Members of Congress isolate this issue from 
other topics floating through the media challenging the role played by members of the federal 
workforce. We are here today to discuss federal employees who are deemed seriously delinquent on 
their tax obligations, convening to determine what should be done to combat this dilemma. We are not 
here today to discuss topics such as the public-private pay gap, federal employee turnover rates, or the 
myriad of other issues that may deserve consideration and debate at some other juncture. Wlien public 
figures lump all of these issues together in a statement that is principally designed to address federal 
employees’ tax debts, the result is a firestorm of anti-civil service zeal that detracts from the current 
debate at hand. 

FMA has several concerns with both the intent of H.R. 4735 and its practical application. It is 
our belief that federal employees should be held to the same standards as the rest of the American 
population, receiving no special treatment while also avoiding the bull’s-eye that so often falls on their 
backs. With that in mind, there are laws currently in place that deal with delinquent taxpayers, and we 
should first work to ensure that these laws are enforced judiciously across the board. IRS employees 
handle a multitude of tax cases that warrant application of actions modified for individual 
circumstances. Approving this bill could severely jeopardize the ability of IRS agents to direct federal 
employees facing extenuating circumstances down the path to tax settlement, instead resorting to 
dismissal of said employees. The complexity of individual cases can also lead to inaccurate collection 
judgments on the part of IRS. FMA is concerned that H.R. 4735 may simultaneously restrict federal 
employees’ ability to comprehensively dispute their tax obligations while also stifling the IRS from 
pursuing payment through all established channels. 

Additionally, if a lien has been filed, yet the IRS is unsuccessful in its attempt to collect payment 
and the employee is subsequently terminated, one must question how the now-former employee is going 
to repay what is owed while not collecting a paycheck. Last we checked, the unemployed do not make 
for very good taxpayers. Ultimately, the government would still be unable to recoup repayment from 
this individual. 

Here is just one example of the potential impact of this bill. One federal employee in California 
lost her federal security clearance because of a tax issue resulting from her ex-husband’s illegal business 
practices. Under state law, this civil servant, who herself had done nothing wrong, was deemed liable for 
the offenses committed by her ex-husband. Her security clearance was required for access to her facility, 
and as a result of losing her clearance, she lost her job. While we do not believe situations such as this 
occur often, we at FMA believe that under the legislation, similar circumstances could become 
commonplace. 

Examples such as this reinforce our belief that this legislation seeks to create a system where 
there is always an easy answer even though a plethora of individual cases requiring unique exemptions 
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exist. We do not operate in a tax system that exists in a v^uum, where everything presented before an 
IRS agent is black and white. IRS agents are siuxesslui in their profession because they are trained to 
evaluate each case based on its own set of circumstances. While there certainly are individuals who have 
been provided every opportunity to pay back their debt and still refuse to do so, this legislation may 
potentially impact a greater audience than intended. All taxpayers must be allowed to challenge IRS 
determinations in full; H.R. 4735 could enable agencies to fire employees before full reconsideration has 
taken place. 


We must also recognize the impact teiminating these employees would have on overall agency 
missions. As we are all aware, the current federal hiring process is hardly efficient. Should this bill be 
signed into law and, worst case scenario, 97,000 employees are subsequently fired, agency missions and 
public services could be in serious jeopaniy. The impact of such a situation would be nothing short of 
disastrous. 


We must also examine the legislation in terms of its potential effect on OPM and the IRS. From 
a logistical and personnel standpoint, H.R. 4735 would task 0PM with carrying out the regulations 
within the Executive Branch. This would require both additional time and resources and should not be 
ignored during deliberation of the measure. The IRS would be tasked with distinguishing between 
federal employees and non-feds, a mechanism which currently does not exist. Additionally, the 
legislation does not specify who would carry out these tasks in the Judicial and Legislative Branches. 
During Committee consideration of this legislation, a compromise was offered which would exempt 
Judiciary and legislative employees from the provisions. With nearly 700 Capitol Hill staffers who owe 
back taxes, we at FMA disagree with exempting them from the regulations, should this bill ultimately 
pass. It is our belief that whatever is decided here today should apply to all those whose salaries are paid 
for by the taxpayers, including teachers, firefighters, police officers, and yes, Members of Congress. 

Moving Forward from Here 

It is extremely difficult and perhaps impossible to judge an individual’s intent when it comes to 
the failure to file taxes, but this is a consideration that must be taken into account. Deliberate or 
fraudulent non-payment is vastly different than a technical mistake, but each of these examples may lead 
to a drawn-out appeals process resulting in identical determinations. Under H.R. 4735, the employee 
who made an innocent mistake could be deemed seriously delinquent and unfairly penalized. 

We feel it is important to note that many federal agencies have regulations in place which state a 
failure to pay federal taxes is a violation of ethics rules. Under these regulations, an agency can 
discipline a delinquent taxpayer as it deems appropriate. This would allow managers more flexibility to 
determine satisfactory reprimand while also taking into consideration extenuating circumstances and the 
nature of the work of the employee and how it relates to the overall mission of the agency. This could be 
done in conjunction with the IRS. 

There is no doubt that this issue warrants discussion and debate, but we at FMA believe a 
solution to the problem may be realized through greater oversight and enforcement of tax laws currently 
in place. If these rules are deemed too lenient, an expansion of new tax rules and regulations that do not 
isolate the obligations of federal employees from the rest of the American public should be required. An 
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expansion of the authority to garnish wages should also be considered. No one should be allowed to 
evade paying taxes that are owed according to law, a point we can all agree upon. Singling out our 
nation’s civil servants, however, is not the answer. 


Thank you again for the oppoitunity to express our views before the Subcommittee and I am 
happy to answer any questions you may have. 
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Mr. Lynch. Thank you, sir. Mr. Rizek, you are now recognized 
for 5 minutes. 

STATEMENT OF CHRISTOPHER RIZEK 

Mr. Rizek. Mr. Chairman and members of the subcommittee, 
thank you for inviting me to testify before you regarding H.R. 4735. 

By way of background, I am a member of the Law Firm of Caplin 
& Drysdale, and also with Professor Norton, who is leaving, an ad- 
junct professor over at Georgetown University Law Center, where 
I teach tax administrative practices. 

Mr. Lynch. Mr. Rizek, I am sorry, we are having a problem with 
the microphones. Could you please pull that closer, please? 

Mr. Rizek. I never have that problem, usually. 

Mr. Lynch. There you go. Good man, thank you. 

Mr. Rizek. Where I teach tax administration practices and proce- 
dure. I think I was asked to appear on this panel to provide some 
technical and tax procedural advice, and I hope I can help you with 
that. I disclaim any expertise in Federal employment or govern- 
ment contracting law, however. 

I begin with the proposition which I do not think anyone, includ- 
ing my fellow panelists, can seriously oppose; that Federal employ- 
ees are responsible for meeting their Federal tax obligations, just 
like any other taxpayers in the United States. 

However, I would argue that Federal Civil Service employees 
bear a special responsibility to the public to meet their tax obliga- 
tions, for several reasons. 

First, when anyone cheats, it undermines the perception of fair- 
ness that is essential to our voluntary self-reporting system. Fed- 
eral employees being particularly visible beneficiaries of govern- 
ment support are also thus particularly visible when they fail to 
comply with the tax laws. Such non-compliance encourages more. 

As the founder of my law firm, Mortimer Caplin, once said, large 
and continued avoidance of taxes on the part of some has a steadily 
demoralizing effect on the compliance of others. 

It is a symbolic breach of public trust when Federal employees 
are non-compliant. We of course expect our civil servants to comply 
with all the laws, but it is especially galling when they are paid 
by our tax dollars, and yet cheat on their taxes, and thus fail to 
contribute to the general welfare themselves. 

That is, as I put it in my written statement, doubly insulting to 
millions of hardworking and compliant taxpayers. And I would add, 
I am a former Federal employee myself, twice, and I felt a special 
obligation to uphold the laws of the United States both times. 

For these reasons I support the idea of making Federal employ- 
ees subject to special employment sanctions if they fail to comply 
with the tax laws. And to the extent that idea is embodied in H.R. 
4735, I support it. 

However, as I describe in my written statement, I believe there 
are a number of significant technical changes in the bill that are 
necessary before it is enacted. Most importantly, as we have dis- 
cussed, reliance on the filing of a Federal tax lien for the definition 
of a seriously delinquent tax debt is far too uncertain a standard 
to which to tie a taxpayer’s potential for future or continuing Fed- 
eral employment. 
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I recognize that standard is drawn from H.R. 572, regarding Fed- 
eral contractors. I would be prepared to answer questions about the 
parallels and differences between those two provisions. 

But in her year-end 2009 report to Congress, the National Tax- 
payer Advocate Report you cited. Chairman Lynch, was particu- 
larly critical of the IRS’s lien-filing methodology, describing it with 
adjectives such as arbitrary and inconsistent. 

Notice of a Federal tax lien can legally be filed immediately upon 
failure to pay. And Yetta and I and I think most people would not 
consider that to be a seriously delinquent tax debt. 

Conversely, I have had many situations where tax debts have 
gone for very long periods of time, which have never had a notice 
of Federal tax lien filed. The purpose of the notice of Federal tax 
lien is just to protect the priority of the Federal tax lien, and I 
would be happy to talk to the panel about that. 

The one single benefit of the notice of Federal tax lien is that it 
is public; and thus, it would not require amendment of the Internal 
Revenue Code’s confidentiality provision. Section 6103. But that 
does beg the question of how the agency is supposed to know of an 
employee seriously in delinquent tax debt. 

I would note that H.R. 542 debars applicants for awards or appli- 
cants for employment, or applicants for grants, and requires them 
to certify and obtain a waiver of the confidentiality before applying 
for a Federal grant, and obtaining one. I think something similar 
in this regard might be beneficial. 

There are a number of other technical issues discussed in my 
statement, but I want to mention only one. The Restructuring Act, 
the IRS Restructuring Act of 1998, on which I worked when I was 
in the Treasury Department in 1998, contained a similar provision 
applicable solely to IRS employees. 

I believe that the severity of the only sanction available, termi- 
nation or non-eligibility for employment, has contributed to that 
provision being used very rarely. I think Ms. Tucker testified that 
it was roughly 475 over the last 11 years. 

I would like to think that IRS employees are also particularly 
tax-compliant, and perhaps the FERDI data does demonstrate that. 

But I would suggest that other sanctions, such as disciplinary ac- 
tion or ineligibility for promotion or salary increases might be con- 
sidered. 

In short, I commend the members of the subcommittee for seek- 
ing to address an important and symbolic area of non-compliance 
with our tax laws, and I generally support the concept of making 
such non-compliant grounds for sanction, or even termination, of 
Federal employees. 

I have a number of technical concerns about the specific lan- 
guage of H.R. 4735, however, and I would be happy to discuss them 
further with the members or staff of the subcommittee. 

[The prepared statement of Mr. Rizek follows:] 
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TESTIMONY OF CHRISTOPHER S. RIZEK 
REGARDING H.R. 4735 

BEFORE THE FEDERAL WORKFORCE, POSTAL SERVICE, AND THE 
DISTRICT OF COLUMBIA SUBCOMMITTEE 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 

UNITED STATES HOUSE OF REPRESENTATIVES 


March 17, 2010 


TO THE CHAIRMAN, RANKING MINORITY MEMBER, AND MEMBERS OF 
THE SUBCOMMITTEE: 

Thank you for inviting me to testify before the Subcommittee regarding H.R. 

4735. 

By way of background, I am a lawyer with over 25 years of experience in 
Federal tax controversy work. I am a member of the Washington, D.C. law firm of 
Caplin & Drysdale, Chartered; an Adjunct Professor at Georgetown University Law 
Center, where I teach administrative practice and procedure in the tax LL.M. program; 
and a member of many tax professional organizations, including the American College 
of Tax Counsel and the American Bar Association, Section of Taxation, for which I 
currently chair the Court Procedure and Practice Committee. I have formerly served as 
a Trial Attorney in the U.S. Department of Justice Tax Division and as Associate Tax 
Legislative Counsel in the U.S. Department of the Treasury. I am testifying solely on 
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my OWE behalf, however, and HOt on behalf of any organization. A copy of my C.V. is 
enclosed with this testimony. 

General policy comments 

Let me begin my discussion of H.R. 4735 by congratulating the sponsors of the 
bill and this Subcommittee for this effort to address a serious problem in federal tax 
administration. Our tax system of voluntary self-reporting is the envy of the world, and 
our system of mandatory withholding ensures payment of most wage earners’ tax 
obligations. But our system relies on a high degree of confidence by our citizens that 
everyone is playing by the same rules. That confidence is undermined every time a 
taxpayer fails to comply with those rules and still gets away with it: every corporate 
scandal, unpunished tax crime, or unpaid tax debt erodes the fundamental belief in the 
fairness of the system that is critical to maintaining high levels of compliance. In short, 
every unpunished act of tax non-compliance encourages more illegal behavior and 
threatens the foundation of our system. To maintain the integrity of that system, it is 
essential that scofflaws be brought to justice. 

I, and I think most taxpayers, am particularly dismayed when I hear about non- 
compliance with the tax system by Federal employees. Citizens reasonably expect their 
civil servants to obey the law in all respects, and clearly that includes the tax laws. 

And while no one (save perhaps Justice Oliver Wendell Holmes Jr.) really likes to pay 
taxes,’ it is doubly insulting to millions of hardworking and compliant taxpayers when 

' Justice Holmes reportedly said, “I like to pay taxes. With them I buy civilization.” See also 

Campania General de Tabacos v. Collector, 275 U.S. 87, 100 (1927) (“Taxes are what we pay for civilized 
society”). 
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Federal employees cheat. Not only are we paying to employ them, but the same people 
we are supporting are cheating the very Government they’re working for - and us all - 
by not paying their fair share of taxes. They are “double-dipping” in the worst sort of 
way. 

I believe that disgust with potential illegal behavior by IRS employees led 
Congress to include certain violations of the tax laws in the so-called “ 10 deadly sins” 
provision enacted in the IRS “Restructuring Act” of 1998.^ Under that provision, the 
Commissioner of Internal Revenue is required to terminate IRS employees if there is a 
final administrative or judicial determination that they have committed inter alia any of 
the following acts: 

♦ * * 

(8) willful failure to file any tax return required under the Internal 
Revenue Code of 1986 on or before the date prescribed therefore 
(including any extensions), unless such Mure is due to reasonable cause 
and not to willful neglect, 

(9) willful understatement of Federal tax liability, unless such 
understatement is due to reasonable cause and not to willful neglect. 

^ * 5fC 

Id. I leave it to the other witnesses before the Subcommittee today to describe in more 
detail how this provision has been implemented and what its effect has been. But in my 
view, this provision sends an unmistakably clear and robust message to IRS employees 
that failure to meet their own tax obligations is intolerable and subject to the most 
severe sanction. 

* Section 1203 of the Internal Revenue Service Restructuring and Reform Act of 1998, P.L. 105- 
206, 1 12 Stat. 685, 720 (My 22, 1998). 
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H.R. 4735 would send a similar message to all Federal employees, and that is 
an idea I support. It would make any persons who have a “seriously delinquent tax 
debt” ineligible to obtain or continue in Federal employment, in other words requiring 
them to be current in their tax obligations if they expect to work for the Federal 
Government. That is not an unreasonable expectation; to reiterate. Federal employees 
really must be in compliance with their tax obligations if they expect the American 
people to continue to support them. 

Specific technical issues 

Having said that, the similarities and differences between the specific terms of 
the Restructuring Act provision cited above and the specific terms of H.R. 4735 merit 
further discussion, and I believe that a number of technical improvements are really 
necessary before H.R. 4735 is enacted. For instance, I question whether ineligibility 
for, or termination of. Federal employment should be the only sanction for tax non- 
compliance. Other sanctions, such as disciplinary action, demotion, loss of leave or 
other benefits, ineligibility for promotion or salary increases, etc., should be 
considered. Anecdotal evidence I have heard from the IRS suggests that the severity of 
the single available sanction - termination of employment - under the “10 deadly sins” 
provision in the Restructuring Act has meant that the provision has been invoked 
sparingly, if at all. And it is my understanding that the IRS has sought legislative 
changes to the provision in order to ensure that it serves as a more effective tool in 
combating non-compliance by IRS employees. Thus, I suggest, the availability of other 
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sanctions might increase the utility of H.R. 4735 and, ideally, result in better tax 
compliance by Federal employees. 

The acts for which employment may be terminated might also be reconsidered. 
IRS employees can be terminated for willful failure to file a return or willful 
understatement of liability; under H.R. 4735, however, other Federal employees would 
be subject to sanction only if they had a “seriously delinquent tax debt.” Yet the Code^ 
arguably treats non-filing as a more serious offense than non-payment,* and deliberate 
understatement of tax liability is surely as objectionable as non-payment. Congress 
should consider including other kinds of tax non-compliance in H.R. 4735, particularly 
if the sanctions are expanded beyond termination of employment. Conversely, the 
layering of H.R. 4735 onto the Restructuring Act provision for IRS employees is also 
problematic. I believe that one set of effective standards for all federal employees has 
merit, from a fairness perspective as well as from an administrability perspective. ' 

The single most important problem with H.R. 4735, however, arises in the 
technical definition of the acts for which Federal employment will be terminated. The 
Restructuring Act provision applicable to IRS employees uses the term “willful” - 
“willful” failure to file or “willful” understatement of liability. “Willfulness” is a well- 
established concept in the tax law, usually defined by the courts as “a voluntary. 


’ Reference to the “Code” or “IRC” are to the Internal Revenue Code of 1986, Title 26 of the 
U.S. Code. 

* For example, the penalty for non-filing' accrues at a fester rate than the penalty for non-payment, 

compare IRC §§ 665i(a)(l) (non-filing penalty increases 5% montlily) and 665i(a)(2) (non-payment 
penalty increases 'AVt monthly); and prosecutions for evasion under IRC § 7201 (a 5-year felony) are much 
more common than prosecutions for willful non-payment under IRC § 7203 (a I-year misdemeanor). 


5 



146 


intentional violation of a known legal duty”^ and thus distinguishable from mere 
negligence or an erroneous understanding of the law. Likewise, the Restructuring Act 
provision adds- that non-compliance is not grounds for firing if it is “due to reasonable 
cause and not to willM neglect,” reiterating the same concept, and again using a phrase 
that is quite commonplace in the penalty provisions of the Code'* and that has a well- 
understood meaning in the tax world. Lastly, the Restructuring Act requires there to 
have been a “final administrative or judicial determination” of nou-compliance before 
the sanction of termination of employment can be imposed. 

H.R. 4735, by contrast, defines “seriously delinquent tax debt” by reference to 
the filing of a notice of federal tax lien (“NFTL”) pursuant to section 6323 of the Code. 
This definition is, in my opinion, seriously flawed. The Code establishes that a lien in 
favor of the United States arises immediately upon any unpaid assessment of tax,’ and 
the Supreme Court has held that the resulting federal tax lien is also immediately choate 
and perfected.® Thus, theoretically, an NFTL can be filed immediately upon the 
assessment of any tax unless payment is also contemporaneous. I would not 
automatically consider such a tax debt to be “seriously delinquent," however. 


’ . See, e.g.. Cheek V. United States, 498 U.S. 192, 201 (1991); United States v. Pompomp, 429 
U.S. 10, 12 (1976); United States v. Bishop, 412 U.S. 346, 360 (1973); Comiskey et al.. Tax Fraud and 
Evasion f 2.03[3] (6tli ed. 2004); Saltzman, IRS Practice and Procedure,^ 7A.02[4]; (Rev. 2d ed. 

2009): United States Department of Justice, Criminal Tax Manual § 8.06[1] (2d ed. 2005 Supp.). 

’’ See, e.g., tlie following provisions of the Code: § 6651(a)(1) (Mure to file penalty), §§ 6651(a)(2) 
and 665 1(a)(3) (failure to pay penalties), § 6677(d) (failure to file information returns regarding certain 
foreign trusts), § 6695(a) (failure of preparer to provide copy of return to taxpayer). § 6695(b) (failure of 
preparer to sign return), etc. 

’ IRC §6321. 

* United States V. City of New Britain, 347 V. S. 81 (1954). 
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As a practical matter, whether an NFTL is ultimately recorded by the IRS is 
also extremely unpredictable. The NFTL is typically not filed until after a series of 
other notices are sent to the taxpayer seeking to collect the unpaid tax, but there is no 
legal requirement for more than one such billing notice. Any number of variables may 
affect whether the NFTL is actually filed, including the size of the tax debt, the 
taxpayer’s responsiveness to the IRS, the success of other collection efforts (such as 
levy under IRC § 6331), the extent of the taxpayer’s other outstanding tax or non-tax 
liabilities, the number and size of the taxpayer’s property interests, and whether the 
case has been referred to a local Revenue Officer for collection activity. Contrast this 
uncertainty with the Restrucmring Act provision’s requirement that there be a “final 
administrative or judicial determination’’ regarding non-compliance before an 
employment sanction is imposed. 

In short, the mere filing of the NFTL is far too uncertain a standard to which to 
tie a taxpayer’s potential for future or continuing Federal employment. I will 
acknowledge, however, that reliance^on the NFTL does have one important benefit, 
namely that it is a public documefit, usually recorded where the taxpayer resides or has 
property.*’ Unless section 6103 of the Code were amended, the IRS would be 
prohibited from advising other Federal agencies that their employees have outstanding 
tax debts and are thus subject to termination. Reliance on tire publicly-filed NFTL at 
least bypasses this statutory problem. But it also raises a secondary question; how is 


’ The rules regarding the place for filing the NFTL are set forth in IRC § 6323(f) and generally 
speaking follow State law requirements regarding filing of mortgages, financing statements, or similar 
security interests. 
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the Federal agency for which the taxpayer works going to know about the filing of the 
NFTL? Will agencies be expected to run credit checks or search local property records 
with respect to all applicants for employment, or periodically for all employees? 

H.R. 4735 attempts to ameliorate its reliance on the NFTL by identifying a 
number of exceptions. Under the bEl a “seriously delinquent tax debt” would not 
include a debt subject to an installment agreement under Code section 6159 or an offer 
in compromise under section 7422, or one with respect to which relief has been sought 
under the so-called “collection due process” provisions (IRC §§ 6320 and 6330) or 
“spousal relief” provisions (IRC § 6015). These provisions all reflect efforts by the 
taxpayer to address potentially-delinquent obligations proactively, and to that extent 
they are certainly legitimate exceptions to the definition of a “seriously delinquent tax 
debt.” I do not believe this is an exhaustive list, however. For example, credit and 
loss carryovers can erase existing tax liabilities, and there may be numerous other 
grounds upon which a taxpayer may in good faith contest or dispute an asserted tax 
liability. In certain unusual circumstances litigation over the existence or amount of a 
tax liability can even be occurring at the same time there is an outstanding assessment 
(and tlius a lien and potentially a filed NFTL). 

More generally, a broad “reasonable cause” exception like those mentioned 
above might be adopted. One can easily imagine other situations in which leniency is 
appropriate even though a Federal employee has a delinquent tax debt and an NFTL has 
been filed, for example serious illness of the employee or a family member, a 
misunderstanding or dispute over the applicable law, bankraptcy or other severe 
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financial distress, etc. Utilizing the notions of “willfulness” and “reasonable cause,” as 
Congress did in the Restructuring Act, would both incorporate a body of existing law 
and provide some necessary flexibility in administering this provision. 

Finally as a technical matter, H.R. 4735 delegates authority exclusively to the 
Office of Personnel Management to promulgate regulations to implement the statute. 
While that is certainly appropriate for most Federal employment matters, the 
importance of certain tax technicalities to this provision may argue for including the 
Treasury Department and the IRS in the regulation-writing process. 

Conclusion 

In short, I commend the Members of the Subcommittee for seeking to address 
an important and symbolic area of non-compliance with our tax laws. And I generally 
support the concept of making such non-compliance grounds for discipline, or even 
termination, of Federal employees. I have a number of technical concerns about the 
specific language of H.R. 4735, however, and I would be happy to discuss them further 
with the Members or staff of the Subcommittee. 


Enclosm-e 
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Mr. Lynch. Thank you, sir. I have a quick question. We have 
votes on the floor, but I did want to ask — perhaps Mr. Oppedisano 
and Ms. Kelley might be able to answer this best, but Mr. Morrow, 
obviously, it deals with the workload that would be required to do 
a tax-compliance assessment on every single Federal employee and 
every single Post Office employee, and all these applicants for Fed- 
eral jobs. 

You know, in talking to Ms. Tucker earlier, I think we might 
want to rename this bill the Jobs Bill, given the number of people 
it might hire. So that might be a good thing. I will have to rethink 
my opposition. 

But do you have, you know, just a sense of what this would re- 
quire, No. 1? And No. 2, especially with the hiring process, and Mr. 
Oppedisano, as a representative of the Federal Managers Associa- 
tion, I hear a lot of complaints about the time that it takes to hire 
folks. We just went through that yesterday at another hearing, 
where we had, we had a change in the approach in one of our agen- 
cies in hiring more people after a layoff was, well, a downsizing 
was reversed. 

Could you comment on that, on the workload on the IRS to do 
this vetting for all these employees? And also, the effect that it 
might have on the ability of us to hire people quickly, and not have 
these interminable delays, where we have these vacancies for 
months and months and months, and falling behind on the work 
that needs to be done. 

Ms. Kelley. I think the workload would be huge. And it will be 
interesting when IRS, in accordance with your question, thinks 
through everything that really would need to be done, and what 
that would mean for the current Federal employees and retirees. 

When you add on top of that the applicants, one of the things 
that struck me listening to the prior conversation was, I know — 
and you can confirm this with the IRS — but the IRS last year, just 
in 1 year, received 600,000 applications for vacancies in the IRS. 
That is just the IRS. 

Mr. Lynch. OK. 

Ms. Kelley. So when I think of that number 

Mr. Lynch. Do you know how many positions were up? Because 
I know we just had, we have a new, I think we are hiring 20,000. 

Ms. Kelley. I believe last year the number they reported was 
they hired 18,000, and received 600,000 applications. 

Mr. Lynch. Wow, OK. 

Ms. Kelley. So you know, when I think about that in terms of 
across government, I cannot even begin to come up with the num- 
ber of dollars or staffing that would be needed. But it would be 
huge, it would absolutely be huge. And it would absolutely add 
onto the time for hiring, which of course everyone is so focused on, 
acknowledging it needs to be cut, not increased. 

So there are no systems in place that would automatically do it 
today, so there would have to be new systems and new resources. 

Mr. Oppedisano. No disrespect to Mrs. Tucker, but I think her 
figures were a little bit on the low side. And I think your question 
was an excellent one, as far as identifying all of the costs that 
would be involved. 
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Also, on my resume I was also the Chief of Recruitment and 
Placement at my site for 13 years. I did recruitment for the Federal 
Government in the Department of Army for 13 years. Average 
timeframe for hiring someone from start — and this is after we got 
out, after we received all the internal paperwork processed to go 
out to do the recruiting action — 80 days. In my opinion, this would 
at least double that amount of time. 

Our problem is young people today do not want to wait around 
for 6 months to say whether or not they are going to have a job. 
We need to be able to have the ability to make sure that we hire 
these folks, and have the ability to hire these folks, pretty darn 
quick. Or else they are going to go someplace else to go to work. 

So to answer your question, in my opinion, it would at least dou- 
ble that timeframe. 

Mr. Lynch. Well, Mr. Morrow. 

Mr. Morrow. And if I may, I listened to that question. And I 
think Ms. Tucker in some ways can only look at it from the per- 
spective of her agency. Just keep in mind that with each agency 
that they do this with, you are going to have to have somebody 
doing due diligence at the agency, instead of doing their regular 
work. 

And I do not know what the cost of that is going to be for all, 
you know, the number of people across DHS, DOD, for every me- 
chanic that they are going to need to process this form on. And 
then they have to fire that individual. The work is not going to get 
done. You might have passports not getting stamped, you are going 
to have tanks not getting fixed. So they have to wait and go 
through the recruitment process. And again, somebody is going to 
have to do that, and there is a cost to that. 

So the cost is not simply just to the IRS to do a computer print- 
out. There is a personnel cost to each and every agency to do the 
due diligence, and to send the letters, and to do the whatever needs 
to be done, the processing to get the employee out the door. And 
then you are going to have that same cost getting employees back 
in the door if, in some situations, you can even find a qualified em- 
ployee, who then would have to go through this yet additional bur- 
den. 

So I mean, I think the costs are going to be far higher, and 
maybe you would have to ask almost each agency what it would 
cost to have every one of these people replaced. 

Mr. Lynch. Very good. Thank you. What I would like to do is 
yield 5 minutes to the ranking member, Mr. Chaffetz. 

Mr. Chaffetz. Thank you. Just to followup on your doubling of 
the time, where in the world did you come up with 80 days? 

Mr. Oppedisano. Where did I come up with 

Mr. Chaffetz. Yes. 

Mr. Oppedisano. We actually tracked, in the Department of 
Army — these figures are available at the Department of Army. We 
actually tracked the timeframes for filling a vacancy once a 52, 
which is a personnel action for retirement 

Mr. Chaffetz. Oh, I believe the 80 days. What I am saying is 
you suggest that with this piece of legislation it would double the 
time. I want to know where and on what basis you suggest that 
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it is going to take 80 days to find out whether or not a person has 
a lien against them. 

Mr. Oppedisano. I said in my opinion it would take an 
additional 

Mr. Chaffetz. I know. I want to know where you got, what you 
base that on. 

Mr. Oppedisano. No. 1, as the gentleman from the AFGE just 
said, there is a staff requirement 

Mr. Chaffetz. No, I just want to hear what you have to say. 

Mr. Oppedisano. There are staff requirements that are required 
that are a part of all of this. You have to call the employee in, you 
have to do all the additional paperwork. And then maybe you have 
to go back to the stats again, to go back to the beginning of the 
process, due to the fact that person may not have been qualified, 
or may have disgusted and just have walked away, and did not 
want to seek Federal employment any more. 

Mr. Chaffetz. I understand. 

Mr. Oppedisano. So my estimate would be that it would prob- 
ably double the process. 

Mr. Chaffetz. If you would like to provide additional informa- 
tion, I would love to see it. Because I think your 

Mr. Oppedisano. It is my personal opinion. 

Mr. Chaffetz. That is just an irrational number that is just 
plucked out of the air for your own personal convenience. There is 
no way 

Mr. Oppedisano. That is my personal opinion. 

Mr. Chaffetz. And if you want to provide additional informa- 
tion, I would love to see it. I do not think it is substantiated or 
based on anything. Other than trying to scare people that it is 
going to take so much additional time. 

Mr. Oppedisano. My statement back to you would be until this 
law, if it ever did become law, and in fact we would have to wait 
and see what happens. 

He asked my opinion as to how much longer 

Mr. Chaffetz. I am just asking what you based it on. And I do 
not see anything 

Mr. Oppedisano. Based on the fact that if, in fact, something 
happens where we have to restart the process again; if it takes 80 
days under the normal process that we have to restart the process, 
why, we would have to restart the process. 

What happens if that individual turns around and either has an 
action taken against him, or walks away from the process for what- 
ever reason? You would start your recruitment action again. 

Mr. Chaffetz. You made your point, I made my point. Do you 
believe that there is any additional special responsibility for some- 
body who is a Federal employee? Above and beyond maybe what 
is happening in the private sector? 

Mr. Oppedisano. No more so than any other American citizen. 

Mr. Chaffetz. And do you believe that there is a significant dif- 
ference between contractors and Federal employees? 

Mr. Oppedisano. I think there is a significant difference between 
contractors and Federal employees. Federal employees 
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Mr. Chaffetz. In terms of obligation. Do you think that contrac- 
tors have a higher obligation and threshold than, say, Federal em- 
ployees? 

Mr. Oppedisano. I would say no, they do not have a higher obli- 
gation. 

Mr. Chaffetz. OK. 

Mr. Oppedisano. What I would say 

Mr. Chaffetz. Thank you, thank you. 

Mr. Rizek. I just want to add in response, I have no idea how 
long it would take. But I do have a data point, which is a different 
data point than Mr. Oppedisano. 

Almost everyone who ever applies for a mortgage in the United 
States these days has to offer a consent to the mortgage company 
to, for the mortgage company to check with the IRS to make sure 
that they are current in their tax obligations. Now, that can be a 
very limited consent, just to see if they have filed or have any out- 
standing tax debt. But there are millions of mortgages executed 
each year, and they IRS turns those around very quickly. 

Mr. Chaffetz. Thank you. This idea, Mr. Morrow, the idea 
that — well, let me do this. My time is coming to a close. 

Ms. Norton [presiding]. Mr. Chaffetz, particularly since there 
are five votes, if you would like to take more time and do all of 
your questions now. 

Mr. Chaffetz. Thank you, I appreciate it. My apologies, but we 
have like zero time on the clock, and we have votes on the floor. 

So thank you all very much. We appreciate it. If there are addi- 
tional questions or comments you would like to make as you kind 
of think things through, I am very open to this. I just want to do 
the right thing. And I personally, as I said many times here before, 
the overwhelming majority of people, they do the right thing. We 
ought to pat them on the back and congratulate them for that. 

But for that small number of people who are skirting the system, 
just like President Obama has pointed out, I, too, want to point 
out. And I think we need to have more serious consequences. 

So I thank you again for your time. And thank you. 

Ms. Norton. Thank you, Mr. Chaffetz. I just want to say to 
those who remain that when we get through with health care re- 
form, we can get on to other legislation. We hope that the wit- 
nesses will abide the fact that even this Member will have to be 
excused to go vote on the floor, in exchange for the substantial Fed- 
eral income taxes paid by the residents of the District of Columbia 
without a vote on final passage. 

I am grateful that the House, in its wisdom, has given me the 
vote in the committee as a whole. And of course, I vote in this com- 
mittee and chair a subcommittee. 

But on legislation such as that coming before the House now, the 
House is able to leave me as the majority of the hearing, with what 
remains of it. And I am pleased to play that role temporarily. 

I very much appreciate the testimony we have received. It is im- 
portant to hear from the agency. But that would be a very one- 
sided notion without hearing from those who are also affected. 

Let me ask you, Ms. Kelley — could I have — and Mr. Morrow, per- 
haps all of you. But Ms. Kelley is particularly able to answer this 
question because of her affiliation with the IRS. 
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First let us establish, when did this rule, unique rule for IRS em- 
ployees become effective? 

Ms. Kelley. It was part of RRA-98, so it was passed in 1998. 

Ms. Norton. So that would be 1998. Did it come up because 
there had been a significant number of IRS employees who some- 
how the agency had found that — this matter, of course, is usually 
private between the employee and the IRS. 

I am trying to understand what led to this special rule for IRS 
employees, what prompted it, what its derivation was. 

Ms. Kelley. In fact, the history of it is that the IRS did not even 
request that Congress provide them with Section 1203 as part of 
RRA-98. It was not initiated by the IRS. It was added on the Sen- 
ate floor. And it is nothing that the IRS ever supported. 

So from the beginning 

Ms. Norton. The agency itself never had an opportunity for a 
hearing before this was passed on the Senate floor? 

Ms. Kelley. In fact, they said it was not necessary. Yes, that is 
true. 

Ms. Norton. Thank you, Ms. Kelley. I mean, we are somehow 
led to believe that when something happens of this kind 

Mr. Rizek. If I may 

Ms. Norton. Would you — yes. 

Mr. Rizek. The rest of the provisions in Section 1203 that Ms. 
Kelley is referring to were perceived as taxpayer protection provi- 
sions, and they were introduced as sort of a taxpayer 

Ms. Norton. The rest of the provisions, meaning what? 

Mr. Rizek. Those two provisions were inserted there, I think, 
just because they were making a list of things for which they 
thought IRS employees should be terminated. 

Ms. Norton. The other provisions had to do with taxpayer pro- 
tection. 

Mr. Rizek. For the most part, correct. 

Ms. Norton. Was this perceived of as a taxpayer protection? 
Was this conceived as a taxpayer protection? 

Mr. Rizek. Section 1203 was. 

Ms. Norton. Ms. Kelley. 

Ms. Kelley. But again, this was not supported even by the IRS 
that it be added. And I would also add, in the last 6 years, includ- 
ing under the prior administration, from 2003 through 2009, the 
last administration has proposed, in each of its budget proposals, 
that this Section of 1203 requiring termination of IRS employees 
for tax issues should be eliminated, and that provision should not 
be in place. 

Ms. Norton. Ms. Kelley, somebody has that in his testimony. I 
noted that for the first time. Who had this in his testimony, was 
it you? That the last administration 

Ms. Kelley. That was me, yes. 

Ms. Norton. Yes. Itself had proposed 

Ms. Kelley. Yes, six times. 

Ms. Norton [continuing]. Elimination of this, and replaced by 
what? 

Ms. Kelley. That it just was not necessary. To eliminate the 
mandatory termination provisions for tax issues. Recognizing that 
there were already processes in place to deal with them. 
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The IRS dealt with, as you heard Ms. Tucker testify, they dealt 
with tax issues very seriously in the IRS long before RRA-98. 

Ms. Norton. Using what sorts of procedures? 

Ms. Kelley. Using their personnel procedures. It was, they did 
an education process and explained the obligation of the higher 
standard for administering the tax system. Employees knew that 
when they were hired; they knew they could face disciplinary ac- 
tion. And it could have been up to and including removal. Some- 
times perhaps it was, you know, suspensions or other penalties, to 
make clear that they were not in compliance. And of course, the 
goal was to get them in compliance. 

So the IRS enforced all of that, but with an understanding that 
they could apply the appropriate penalty, rather than this manda- 
tory termination that was part of 1203. 

Ms. Norton. Which all goes to show what we almost went 
through in this very committee, by pasting something onto legisla- 
tion when there has been no hearing. Almost inevitably there are 
unintended consequences, even if you later do it. You need to know 
what you are doing. 

Ms. Kelley. That is right. 

Ms. Norton. The other remedies — I just may followup with Ms. 
Kelley, and then, of course, you will go next. But Mr. Morrow indi- 
cated the Merit Systems Protection Board, when it gets bad 
enough, in your testimony — the page is not numbered — where if it 
gets bad enough, it can go — and you even cite a case — before the 
Merit Systems Protection Board for tax liability. 

Sorry, who else wishes to speak on that matter? 

Mr. Oppedisano. Ms. Norton, I need to get some clarification, be- 
cause I am not an IRS employee. But I understand that the rule 
on the IRS for the firing for non-tax payment is not for all of the 
employees of the IRS. It is just for specific employees who are the 
tax compliance end of it. It is not for managerial, supervision, or 
clerical. 

Ms. Kelley. Actually, that is not true. It applies to all employ- 
ees, including clerical. 

Mr. Oppedisano. OK. 

Ms. Kelley. It has been applied to grade 4s and 5s. 

Mr. Rizek. But it does not apply to non-payment. It only applies 
to willful failure to file or willful understatement of a liability. 

Ms. Norton. I am struck by the issue that the chairman raised 
about hiring. Now, as I understand it, the number of, and I do not 
know how many, but many who wish to be employed are now sub- 
jected to credit checks. And of course, a lot of employers do this, 
where they pull up the credit report. Is that not the case for Fed- 
eral employees, Mr. Morrow, Ms. Kelley? 

Ms. Kelley. I do not know if it is routine. I know it is done in 
many cases, but I do not know. 

Mr. Morrow. That would be my answer. I think you would have 
to ask the agency. 

Certainly in situations for law enforcement officers, where suit- 
ability or national security certifications are needed, it would be. 
But for some positions it might not be. 0PM might know the an- 
swer to that. 
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Ms. Norton. This is all very serious, because all of us can per- 
ceive of employees at certain levels doing certain kinds of work 
where you would want no taint on the employee’s record. Ms. 
Kelley has testified if you are a clerk, you are subject to the same 
sanctions, automatic firing, as I suppose somebody, until you get to 
the Commissioner, who can only be fired for cause. A very specific 
procedure. 

We also heard testimony that, as it turns out, a very small num- 
ber have been fired, rather quintessentially small. Does that indi- 
cate that the IRS has, in fact, operated with some degree of flexibil- 
ity, even with respect to its own employees, rather than automatic 
firing for so-called willful? And that it looks at what is willful and 
not willful, etc? 

We are trying to find here, I am trying to find here in this set 
of questions what I can about application of this automatic firing, 
that any of you may understand from the way it plays out in the 
field among employees. 

Ms. Kelley. I would say it is two things. And one is the commu- 
nication and education system that the IRS engages in with em- 
ployees. I mean, from day one on the job. 

And then there is annually a reminder of their obligation, of as- 
sistance that is available, of, you know, what it is that they need 
to do if they do not have the money to pay. I mean, it is a non- 
stop reminder of their obligation and communication. 

So my bet is that much 

Ms. Norton. You know, if a lien occurs, for example, there was 
great discussion in this committee about what can occur anywhere 
when there is a lien, that is it. Many employers — and I still am not 
clear, particularly for the IRS — if a lien showed up, whether that 
would be automatically a trigger for firing by the IRS? Or whether, 
in fact, a lien could result in some of the procedures you have out- 
lined for example, Ms. Kelley. 

Ms. Kelley. Well, in the, if a lien were filed on an IRS employee, 
they would be looked at very, very closely to determine why. And 
then in the end, they would get down to this willful question. 

First and foremost, what they want, and should want, is every 
employee to be in compliance; to, you know, be current in their tax 
filings and in their tax payments, or to be on some kind of a pay- 
ment plan. 

If they were in a lien situation, that could raise a series of ques- 
tions about failure to pay. And it really would depend on the specif- 
ics of the situation. And the IRS looks at them. They take them 
very seriously, and they look at them very closely. 

And I would not attribute the low number of firings that seem, 
you know, that were reported, that everyone has categorized as low 
that Ms. Tucker reported, as meaning that the IRS does not take 
this seriously. It is, they focus on the willful, because that is what 
1203 says. 

But as I said, before there was ever 1203, the IRS dealt with 
these issues as they always should. I mean, they took it seriously, 
and they had raised the bar. It was a much higher standard. 

So in a lot of ways, 1203 really got in the way of them doing 
what they were trying to do, because they were exercising judg- 
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ment on the specific circumstances in a case. Which I think is what 
we would all agree should happen. 

Mr. Rizek. The standards were intentionally set quite high in 
Section 1203, to require termination, since that was the only sanc- 
tion permitted under the provision, only in egregious cases. So they 
required a final determination, it requires that the conduct be will- 
ful, and it requires that it not be due to reasonable cause or ne- 
glect. 

Those are all terms of art within the Tax Law, that the tax em- 
ployees of the IRS would clearly understand. 

Ms. Kelley. But I would add that there have been problems 
with it, because willful, what you see as willful can be different 
than what I see as willful. And it is then the Commissioner’s deci- 
sion. Only the Commissioner can make the decision to not termi- 
nate under Section 1203, based on the willful determination. 

So it is not a, you know, a test that is pure, and that everyone 
agrees on in every case. 

Ms. Norton. So you would not say that the IRS has unfairly, 
strictly given its opposition in the first place, to the new 1998 pro- 
cedure; you would not say that they unfairly applied it. 

Ms. I&LLEY. I would say they worked very hard to put a new 
process in place, which they had to do. They had to create this 
panel to make recommendations to the Commissioner. And they 
worked very hard to put a fair process in place. 

That being said, there have still been a number of situations 
where we disagree that it was willful. But I would say in general, 
they worked very hard to put a fair process in place to apply 1203, 
yes. 

Ms. Norton. Well, what are the issues — Chairman Lynch raised 
this until we had to have this hearing, frankly — about the effect of 
the lien? Because he raises it knowing full well that a lien is a lien, 
and you can have steps before you decide to enforce a lien. But you 
could enforce it once that lien is, is there. 

And from your testimony, given willful and the rest of it, I gather 
that even at the IRS, the lien, despite its protection of the United 
States, if it chooses to use it, does not automatically attribute I see 
a lien, your job is gone. That is even at the IRS, much less, I sup- 
pose, elsewhere. 

At the IRS, a lien shows up. I have not had the opportunity to 
say anything about it, but it is on the books. If I worked for almost 
anybody, they had a piece of paper which they could enforce. I won- 
der if it is the testimony of all of you that even at the IRS, one 
would have to look at things like willful, etc. 

Mr. Rizek. It is certainly the case that the mere filing of a Fed- 
eral tax lien against an IRS employee is not grounds for termi- 
nation under Section 1203. 

If, however, the lien has arisen because of willful failure to file, 
they did not file a return at all, or 

Ms. Norton. But see, you may not know 

Mr. Rizek [continuing]. Willful understatement 

Ms. Norton. The employee may not have had the opportunity to 
address willfulness. 

Mr. Rizek. Well, they will always know whether they had filed 
or not. 
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Ms. Norton. Yes, by that point. 

Mr. Rizek. ok. So if a Federal tax lien arises because the IRS 
prepares a substitute return, and files a Federal tax lien pursuant 
to that, the taxpayer has plenty of notice about that. 

Ms. Norton. Of course. 

Mr. Rizek. Now, that does not presume that they willfully failed 
to file; they would, of course, have to do an investigation of the sort 
Ms. Kelley described. 

Ms. Norton. Yes. An application, it does not appear that the IRS 
would simply jump on the lien, although that is far along in the 
process. 

Ms. Kelley. No, I was going to suggest actually you might want 
to pose this question to the IRS. 

Ms. Norton. I tried to get it from — she seemed to step away 
from automatic firing, you know, by looking at willfulness and the 
rest of it. 

Ms. Kelley. Right. 

Ms. Norton. And I am trying to find out in practice, since the 
lien troubled many of us because of its legal effects, and its imme- 
diate legal effect if the entities choose to pursue it. We were con- 
cerned with particularly going through other Federal employees as 
to whether or not the government would say I have a lien, I have 
not got — I have a lot of work. I now if I try to enforce, maybe I will 
get the attention. The IRS could do that. 

And my question is, would it really do that, especially in light 
of the fact it did not even think that this process was necessary in 
order for it to get compliance with its own employees? 

Ms. Kelley. Well, the Employee Tax Compliance Program was 
in place even before 1203, and it continues today. 

When those notices are sent, the four notices that they talked 
about saying that you are delinquent, at some point — and this is 
probably what the IRS needs to answer, because I am not sure as 
to where, at what point in the four notices, and then the levy, and 
then the lien, is the manager given the information and told to deal 
with the employee; to let the employee know that, you know, this 
is — because I can tell you, I do not think the IRS would move slow- 
ly if they had information that an IRS employee had a lien filed 
against them. I think the manager would be calling that employee 
into their office yesterday. 

But I do not know exactly at what point. The manager at some 
point gets involved. And that could be a question for the IRS. Be- 
cause I do not think they would ever be surprised that a lien was 
coming to an IRS employee, because they follow it really closely 
through this Employee Tax Compliance Program. 

Ms. Norton. So all this reference of the IRS notice probably well 
in advance of the lien, and they are trying to counsel with the em- 
ployee ahead of time. Now, imagine that happening across the en- 
tire government and the annuitants. And we are going to counsel 
you, we are going to deal with you. So we have serious concerns 
about how practical any of this is. 

I have a question. This is from the testimony of Mr. Oppedisano. 
You indicate near the end of your testimony an expansion of au- 
thority to garnish wages should be considered, I take it as an alter- 
native to looking at the, at 
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Mr. Oppedisano. The lien process. 

Ms. Norton [continuing]. What the bill proposes. 

Mr. Oppedisano. Yes. 

Ms. Norton. And why would an expansion be necessary? 

Mr. Oppedisano. First of all, we do not think expansion would 
be necessary, because the provisions of the law are already there. 
But if, in fact, in order to be able to get around this legislation, if, 
in fact, additional IRS rules, laws, or regulations could be imple- 
mented that would help the Federal employer, all American tax- 
payers, to be able to resolve their issues a little bit more judi- 
ciously. 

Ms. Norton, I would just like to say one thing. Before we came 
into this room today, I had, one of our members came up to me. 
And she is a single parent. And a few years back she had a difficult 
situation, and she had to make, she negotiated with the IRS a pay- 
ment plan. 

What happened was the IRS failed to process the payment plan, 
the payment book to her, and she never got it. She ended up get- 
ting a lien applied against her. 

If this law, if this legislation action was in fact law, she would 
have had to have been fired. And that is what we are really 
against. 

Ms. Norton. Did she work for the IRS? 

Mr. Oppedisano. If she worked for any Federal agency. 

Ms. Norton. Well, no, this automatic firing is IRS employees. 

Mr. Oppedisano. No, I said if this legislation is passed as writ- 
ten. 

Ms. Norton. All right, all right. That is some of the practical re- 
alities of enforcement have come out only in this hearing. These 
were hardly raised when Members at the markup began to raise 
some of the obvious legal questions. 

I have another question for which I think we would need far 
greater information before proceeding on this bill. 

There is some very scary and bad figures cited about the billions 
of dollars owed by Federal employees. I do not know what in the 
world that means. Owed when? Subject to, subject to an employee, 
subject to contesting? Owed at what point in time? You know, no 
one has indicated what that means. 

Does that really mean, then, that people are carrying around 
years of Federal liability while drawing a paycheck from the Fed- 
eral Government? Mr. Rizek. 

Mr. Rizek. Yes, it does. It means that the tax liability has been 
assessed, which is a formal act entering the liability on the books 
of the United States and making the taxpayer liable for it. 

The taxpayer has an opportunity to contest it both before that 
and after that. But if it is assessed and not paid, it is carried in 
that account. 

Ms. Norton. The operative word, Mr. Rizek, is not paid. For ex- 
ample, I suppose the example that you have just given, Mr. 
Oppedisano. She is owed that amount until it is paid. Until it is 
paid, it is slated as — I do not know if, in calculating these billions 
of dollars owed, every month they look and see how much of it has 
been paid. They look at when the liability was assessed, and these 
employees owed it. Now they have worked out a payment plan, and 
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I do not have any reason to believe that somebody is keeping track 
of how much they pay down until they finally do not have any tax 
liability. Ms. Kelley. 

Ms. Kelley. I think you are right on the mark with that. Again, 
I would, at the risk of suggesting questions you ask the IRS, I am 
going to do that again. Because this is the way I understand this. 

They take this snapshot on September 30th each year, of dollars 
owed. So that it is a moving target; for sure, it changes. But on 
September 30th that is the money owed. 

But included in there, if I were to owe $2,000, and I am on a 15 
percent levy of my wages, I owed $2,000 on September 30th. That 
$2,000 is in there, even though they are taking out 15 percent 
every pay period. 

So the next September 30th, whatever they took out of my pay, 
it would be decreased, the amount owed. But I am paying that 
amount, but it is included in the billions that you are citing. 

So, you know, you could look at it at first blush and say it is 
owed, and nobody is doing anything about paying. And that is not 
the case. Because everyone who is on a 15 percent garnishment of 
their wages, those dollars are still in there, are being carried as 
due. 

But again, the IRS would really be the ones to clarify that, but 
that is how I understand it. 

Ms. Norton. And a question like that has to be submitted for 
the record. You know, at what point do you assess. And if anything, 
they probably just add ont. 

Ms. Kelley. Well, the next September 30TH 

Ms. Norton. They add on to this year what you had last year. 

Ms. Kelley. The next September 30th anyone new would be 
added, and then any money that was withheld from my garnish- 
ment would come out. 

Ms. Norton. That would come out, if it was garnished. 

Ms. Kelley. That would come out, because it is not owed any 
more. But the $1,700 I still owe is still there. It was $2,000, and 
now it is, yes. 

Ms. Norton. Perhaps there is a distinction between IRS employ- 
ees and others, I am not sure, especially since the IRS opposed the 
very process that has served as a pilot program for what some now 
want to do to every Federal employee. 

Given the fact that neither this administration or the last admin- 
istration felt, has felt that the fair and reasonable thing to do is 
to apply such a process, I have my serious doubts about why any- 
body would want to proceed after what we have learned today. 

And the reason I have doubts is because of how I think every 
hearing should be structured. It is the obligation of an agency head 
to come and defend the agency’s practices. You have learned noth- 
ing about the agency’s practices until, as I say to my own staff on 
the committee I chair, until you have heard from some real people. 

You represent the real people who would be at the other end of 
the spread, of the IRS procedure across the government. I do not 
speak for any other member of this committee. But speaking for 
myself, having heard realistically how this would apply, now know- 
ing that looking at two administrations who do not share much in 
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common, neither believe that the present policy at the IRS should 
be in effect. 

I do not see, given your testimony, given what appear to be the 
thoughtful deliberations of two very different administrations, why 
this subcommittee, in the face of the most expert testimony we can 
find, would proceed to spread a bad practice across the Federal 
work force. 

I know I speak on behalf of the chairman when I say at least this 
much: We have benefited tremendously from your testimony, and 
we greatly appreciate your coming to testify before us today. 

The hearing is adjourned. 

[Whereupon, at 4:44 p.m., the subcommittee was adjourned.] 
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